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JURISDICTION
Continental Illinois National Bank and Trust Company of
Chicago ("Continental Bank") agrees with appellants that this
court has jurisdiction to hear this appeal|.
STATEMENT OF ISSUElS
Continental Bank does not contest appellants' statement
of the issues as treating the issues raised in the appeal, but it
does not treat the issues raised by Continental Bank's
cross-appeal.

Accordingly, the following additional issues exist

in this case.
1.

Where defendants intended to guaranty the debt of

the partnership, does the partnership agreement constitute a
third-party beneficiary contract of guaranty enforceable against
them.
2.

Where the partnership agreement creates an

obligation on the part of defendants to guaranty the indebtedness,
are the defendants chargeable as guarantors of the indebtedness of
the partnership to Continental Bank.
3.

Did the District Court err in releasing all of the

guarantors where a few of the guarantors failed to execute
guaranty agreements.
4.

Did the Court err in concluding that defendants did

not understand the amount of the indebtedness which they were
asked to guaranty.

-1-

5.

Were the guaranty agreements appropriately assigned

from R&P to Continental Bank.
6.

Should the Court reform the guaranty agreements to

render them consistent with the express terms of the partnership
agreement by which defendants are bound.
STATEMENT OF THE CASE
Continental Bank is in general agreement with the
appellants' Statement of the Case.
STATEMENT OF FACTS
Continental Bank finds appellants* Statement of Facts
generally satisfactory but recommends that the most accurate
statement of facts is the factual statement contained in the
uncontroverted facts set forth on pages 6-22 of the pre-trial
order (Record Pages 2287-2303) which were accepted by both parties
and formed a significant portion of the evidence admitted at
trial.

The pretrial order is attached as Tab 1 in appellants*

brief.
SUMMARY OF ARGUMENTS IN
RESPONSE TO ISSUES RAISED IN APPELLANT'S BRIEF
I.

THE PARTNERSHIP AGREEMENT DOES NOT FAIL FOR IMPOSSIBILITY
OF PERFORMANCE OR FAILURE OF CONSIDERATION.
Notwithstanding the repossession and resale of the press,

the additional capital contribution provision in the partnership
agreement is supported by adequate consideration as defendants
bargained, not for ownership of the press, but for a membership

-2-

interest in the partnership and defendantsi received all of the
consideration for which they bargained,
"Impossibility" is not a defense because defendants
contracted for the very terms they now contend are impossible and
accepted the risk that their combined contributions may not equal
the total purchase price of the press,
II.

THE PARTNERSHIP AGREEMENT IS NOT AN EXECUTORY CONTRACT.
The bankruptcy provision which allows for a debtor to

reject an "executory contract" is intended to relieve that debtor
of burdensome contracts as to which it has substantial obligations
remaining.

Here the bankruptcy debtor, Color Craft, is a creation

of the partnership agreement, not a contracting party thereto.
Color Craft therefore cannot reject as executory the agreement
which gives it existence.

The partnership agreement is of benefit

to Color Craft as it allows Color Craft to pass to defendants the
obligation to make payment for the press, thereby increasing the
bankruptcy estate to the benefit of CqjLor Craft and its
creditors.

In addition, Color Craft's only remaining "obligation"

is the ministerial act of funneling money from defendants to R&P.
III.

THE TRIAL COURT WAS NOT COLLATERALLY ESTOPPED FROM
DETERMINING THAT THE PARTNERSHIP AGREEMENT WAS NOT
EXECUTORY.
Whether the partnership agreement was executory was not

at issue at the hearing at which the bankruptcy court suggested
that the partnership agreement may be an executory contract and
-3-

the order resulting from that hearing makes no reference to that
issue.

The bankruptcy court was able to resolve the trustee's

pending motion without regard to whether the partnership agreement
was an executory contract.
IV.

EVEN IF THE PARTNERSHIP AGREEMENT IS AN EXECUTORY
CONTRACT, DEFENDANTS REMAIN LIABLE.
Rejection of the partnership agreement as executory would

merely result in dissolution of the partnership, which does not
discharge the existing liability of any partner.

Moreover, the

partnership agreement is the document by which the defendants were
granted limited partner status and if rejected, Continental Bank
may look to the defendants as general partners for the debt of
Color Craft.
V.

CULLIMORE IS PERSONALLY LIABLE ON THE PROMISSORY NOTES.
Cullimore is personally liable on the promissory notes

because he signed those notes without a clear indication that he
was signing in a representative capacity and he fully intended to
be liable to Continental Bank.
VI.

THE CONSIDERATION FLOWING TO COLOR CRAFT RENDERS THE
PROMISSORY NOTES ENFORCEABLE AGAINST CULLIMORE.
If consideration is sufficient to support a contract, it

may move to one other than the promisor.

The partnership received

the press in exchange for Cullimore1s signing the promissory notes.
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SUMMARY OF ARGUMENT OF ISSUES RAISED ON CROSS APPEAL
VII.

DEFENDANTS ARE LIABLE AS GUARANTORS OF THE PARTNERSHIP
DEBT TO CONTINENTAL BANK?
A.

The Signed Guaranties Are Enforceable Even Though
Some Guarantors May Not Have Executed Guaranties.

The guaranty agreements executed by defendants are not
conditioned on all of the partners being guarantors.

By their

terms, the guaranties are unconditional, each guarantor waived
notice of whether other guaranties would be obtained and the
holder could accept or release any party from primary or secondary
liability on the guarantied obligation.

Continental Bank has

never excused nor waived defendant's performance under the
guaranties.
B.

The Defendants Knew The Amount Of The Debt Which
They Were Asked To Guarantee.

While the guaranty agreements did not identify with
mathematical precision the amount being guarantied, defendants
received an offering letter which defined the partnership's total
indebtedness to R&P.

Before signing the guaranty agreement each

defendant had ample opportunity to learn the amount they were
asked to guaranty.

In any event, the general partner executed the

purchase agreement for the press and its knowledge as to the
amount of debt by law is imputed to defendants.
C.

Continental Bank Is The Holder By Assignment Of All
The Guarantee Agreements Executed By Defendants.

R&P assigned to Continental BanH all of its rights in the
purchase contracts, promissory notes and security agreements
-5-

executed by Color Craft.

This assignment transferred to

Continental Bank every remedy or security available to R&P to
enforce these obligations, including the right to enforce the
guaranty agreements against these defendants.
VIII.

CONTINENTAL BANK IS A THIRD PARTY BENEFICIARY OF THE
PARTNERSHIP CONTRACT TO GIVE GUARANTIES.
In Section 7.5 of the partnership agreement the

defendants promised to guaranty the debt that Color Craft incurred
in acquiring the press.

Continental Bank is a third party

beneficiary of that promise.

Section 7.5 is directed to R&P,

Continental Bank's assignor, it refers to the Nebiolo Press, and
it relates to the financing of Color Craft's purchase of the
Nebiolo Press.
IX.

DEFENDANTS CONTRACTED TO EXECUTE WRITTEN GUARANTY
AGREEMENTS.
The evidence overwhelming demonstrates that defendants

intended and agreed to guaranty payment of the debt to Continental
Bank.

Under controlling law, persons who have agreed to guaranty

debts are treated as guarantors even though no independent
guaranty was signed.

Furthermore, when a party adopts and accepts

a written guaranty, even if it is not signed by him, he is deemed
to have agreed to be bound by the terms thereof.

Here, all

defendants received the guaranty, treated themselves as
guarantors, and never repudiated their guarantor status until
after this litigation developed.
-6-

X.

THIS COURT SHOULD REFORM THE GUARANTEE AGREEMENTS AND
GRANT CONTINENTAL BANK JUDGMENT AGAINST THE DEFENDANTS.
Defendants intended to personally guaranty the repayment

of a portion of Color Craft's debt to R&P and defendants
mistakenly believed that the guaranty agreements correctly
expressed that intention.

It is equitable for this court to

reform the agreement to conform with defendants' intentions.

-7-

ARGUMENTS IN RESPONSE TO ISSUES RAISED
IN APPELLANTS1 BRIEF
I.

CONTINENTAL BANK IS AN INTENDED BENEFICIARY OF PROMISES
MADE BY THE DEFENDANTS IN THE PARTNERSHIP AGREEMENTS,
In the operative Color Craft partnership agreements the

Limited Partners made promises that were meant to protect and
benefit Continental Bank.

First, they agreed to make additional

capital contributions to Color Craft if the partnership could not
pay the amount due on the obligation to R & P:
The Class B limited partners hereby agree
to contribute to the partnership, in their
distribution ratio, the amounts of principal and
interest on financing for acquisition of Press
B, as such payments come due, to the extent that
the partnership does not have sufficient cash
from other sources to make such payments. Such
additional payments shall in no event exceed
five hundred percent (500%) of a Class B limited
partner's subscription.
Section 7.5 of the Amended and Restated Limited Partnership
Agreement.

(Exhibit 79, p. 4 [Tab 9], Pretrial Order If 5(b)(8)).

Second, the Limited Partners agreed to guarantee the debt Color
Craft incurred in acquiring Press B, and obligated themselves to
execute any necessary "additional documents and instruments":
The Class B limited partners agree to
personally guarantee repayment of indebtedness
incurred by the partnership to acquire Press B;
provided, however, the maximum amount guaranteed
by any Class B limited partner shall not exceed
one hundred fifty percent (150%) of such limited
partner's pro rata share of the total indebtedness with Roberts & Porter, Inc., . . . The
Class B limited partners shall execute such
additional documents and instruments as may be
required by the lender to evidence this
guarantee.
Id,
-8-

Each of these promises is a third-party beneficiary
contract and Continental Bank, the third-party beneficiary, is
entitled to enforce these promises.

Each of these promises is

directed to R&P, Continental Bank's assignor, each refers to the
Nebiolo Press and each relates to the financing of Color Craft's
purchase of the Nebiolo Press and Muller-Martini Binder.
The defendants do not contest the lower court's
conclusion that these sections create a third-party beneficiary
contract to make additional capital contributions but they do
claim those contracts fail for want of consideration or because
the partnership agreement was an executory contract not timely
assumed by the bankruptcy trustee. As well, Continental Bank
claims in its cross-appeal that the trial court erred in not
treating these provisions as a third-party beneficiary contract of
guaranty.
II.

(See, pages 37-41, infra.)

THE PARTNERSHIP AGREEMENT DOES NOT FAIL FOR IMPOSSIBILITY
OF PERFORMANCE OR FAILURE OF CONSIDERATION.
The defendants assert that Continental Bank cannot

enforce the partnership agreement against them because that
agreement fails for impossibility of performance and failure of
consideration.
A.

Neither of these defenses is meritorious.

The Defendants Received The Consideration They Bargained
To Receive.
The defendants contend that paragraph 7.5 of the

partnership agreement is unenforceable fqr failure of considera-9-

tion as R&P repossessed the consideration (the Nebiolo Press) for
which they agreed to make additional capital contributions.

This

argument misses the mark for the simple reason that the defendants
did not bargain to receive personal ownership of the press in
exchange for their promise to make additional capital
contributions.

Rather, they bargained for and received a

membership interest in Color Craft, along with its corresponding
substantial profit potential and significant tax advantage.
(Pretrial Order 1[ 5<c)(l)-(6), Exhibit 12, p. 420017 [Tab 2]).

In

exchange for those promised benefits, the defendants agreed to
make payments on the press in the event Color Craft could not do
so.

They received all of the consideration for which they

bargained.
In asserting that consideration failed when R&P
repossessed the press, the defendants rely on the "cake" adage,
arguing that Continental Bank "cannot have its press and its money
too."

(Opening Brief of Appellant, p. 29.)

Continental Bank is

not asking that defendants pay for the portion of the cake that
was returned to R&P, rather it is asking that they pay the
deficiency left owing on the press after the commercially
reasonable repossession and sale (Transcript, p. 150.); the
diminution in value of the press occasioned by Color Craft's use
of it.

Given the commercially reasonable resale, the deficiency

left owing is necessarily equal to the value of the press
"consumed" by Color Craft.
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Failure of consideration is a defense only when the
defendant "derived no benefit from the contract or none beyond the
amount of money which he has already advanced", 17 Am. Jur. 2d,
Contracts §

397, p. 843 (1964); or when hie fails in some material

respect to receive the agreed upon exchange.

Here the defendants

received precisely the benefits bargained for, a limited
partnership interest in Color Craft, its corresponding profit
potential and significant tax benefits.

They received all of this

without making the payments which they hacj contractually
undertaken.

They should not be permitted so to escape a duty

concomitant with the benefits received.
B.

The Defendants Knowingly Took The Risk At The Time
Of Contracting That The Additional Contributions
Would Not Completely Pay Off The Press.

The defendants assert that Continental Bank cannot
enforce the partnership agreement because the additional capital
contribution provision has an inherent impossibility:

the

defendants' combined capital contributions do not equal the total
purchase price of the Nebiolo Press.
The doctrine of impossibility relieves performance only
when events after the formation of the contract, unforeseeable at
the time of contracting and which could not have been guarded
against in the contract, render a contracting party's performance
impossible.

See Holmgren v. Utah-Idaho Sugar Co., 582 P.2d 856,

861 (Utah 1978); Wichita Properties v. Lanter Man, 633 P.2d 1154,
1161 (Kan. Ct. App. 1981).

See also Ruff v. Yuma County
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Transportation Co,, 690 P.2d 1296, 1298 (Colo- Ct. App. 1984);
Roundup Cattle Feeders v. Horpestad, 603 P.2d 1044, 1046 (Mont.
1979).
No unforeseeable event occurred after execution of the
partnership agreement which rendered Color Craft's performance
impossible.

The defendants and Color Craft agreed in the contract

to the very terms the defendants now contend are "impossible":
that the defendants would pay if the partnership could not.

They

accepted the risk that they would be obligated to make those
payments, a risk necessary for them to receive substantial tax
benefits, and they also accepted the risk that in fact their
payments, combined with payments made by Color Craft, may not pay
the total purchase price of the Press.

Having accepted and indeed

bargained for those risks, they cannot now avoid obligation when
called upon to pay.
III.

THE TRIAL COURT CORRECTLY FOUND THAT THE PARTNERSHIP
AGREEMENT IS NOT AN EXECUTORY CONTRACT.
The defendants argue that Continental Bank cannot enforce

the partnership agreement because the agreement is an executory
contact which was deemed rejected when the Trustee did not assume
it within 60 days of Color Craft's bankruptcy filing.

The trial

court correctly determined, however, that the partnership
agreement was not executory in nature.
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A.

The Bankruptcy Estate Would Benefit By A Holding
That The Partnership Agreement Is Not An Executory
Contract.

The term "executory contract" is purposely not defined in
the bankruptcy code.

The legislative history of section 365

states that an executory contract is one in which "performance
remains due to some extent on both sides."

H.R.No. 95-595, 95th

Cong. & Admin. News 1978, pp. 5787, 6808, S.R.No. 95-989, 95th
Cong., 2nd Sess. (1978) 58, U.S. Code Cong. & Admin. News 1978, p.
5844.

Courts have universally recognized, however, that the mere

fact that "some" obligation remains owing by both contracting
parties does not render the contract executory; the remaining
performance must be significant.

Many bankruptcy courts have

adopted Professor Countryman's definition that a contract is
executory if the obligations of both parties are "so far
unperformed that failure of either to complete performance would
constitute a material breach excusing the performance of the
other."

Countryman, Executory Contracts in Bankruptcy, 57 Minn.

L. Rev., 439, 460 (1973).

The Tenth Circuit has, to some extent

steered around the Countryman analysis (see. Harms, infra) and in
the District of Utah, in what has become a key analysis of the
section, in

In Re Booth, 19 B.R. 53 (Bankr. Utah 1982) the

bankruptcy court has concluded that the focus should be on whether
a finding that the contract is not executory would benefit the
bankruptcy estate.
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Recognizing that the bankruptcy provision which allows
for rejection of executory contracts has its basis in the
"principle that a Trustee in bankruptcy might renounce title to
and abandon burdensome property," (emphasis added) 2 Collier on
Bankruptcy, 1[ 365.01, at p. 365-8 (1988), the Booth court found
that the determination of whether a contract is executory should
turn on whether the contract is burdensome to the bankruptcy
estate.

Therefore, under Booth, if a finding that the contract is

not executory would benefit the estate and adequately protect the
bankruptcy creditors, the contract will not be found to be
executory,

id. at 64.

Here the partnership agreement was in no way burdensome
to Color Craft.

(In fact, as noted hereafter, Color Craft has no

legal obligations or duties arising out of the partnership
agreement as it is not a party to the agreement; but rather,
received its life from the agreement.)

Color Craft's only

"obligation" under the agreement was to purchase a press and
either make payment thereon or use defendants' money to make
payment.

As a result, the partnership agreement was of benefit to

Color Craft as it allowed Color Craft to pass to the limited
partners the obligation to make payment for the press, thereby
increasing the bankruptcy estate to the benefit of both Color
Craft and its creditors.

The only people who would benefit from a

finding that the partnership agreement was executory would be
Color Craft's debtors, the defendants, because they would get out
-14-

of paying an obligation on behalf of Color Craft.

The intent of

Section 365 was not to allow obligors of the bankruptcy debtor to
avoid paying their just obligations to the bankruptcy debtor.
B.

In Re Harms Is Distinguishable.

In making the argument that the partnership is an
executory contract the defendants principally rely on In re Harms,
10 B.R. 817 (Bankr. Colo. 1981).

Harms, however, is

distinguishable.
In Harms, a general partner filed bankruptcy and the
limited partners sought a court determination that the bankrupcy
filing of the general partner dissolved the limited partnership.
There the court concluded that, as between a general partner and
the limited partners, the partnership agreement was executory.

It

reached that conclusion on the grounds that each of the
contracting parties, the limited partners and the general partner
debtor, had "complex" obligations remaining unfilled.

The court

explained:
The general partner has a multitude of
services to perform and the limited partners are
obligated to make substantial future payments.
Id. at 821 (emphasis added).
Here, however, Color Craft, the bankruptcy debtor, is a
creation of the partnership agreement but not a contract party to
the partnership agreement.

It did not "bargain" or "contract"

with the defendants, but rather, was created by defendants'
bargain among themselves and with the general partner.
-15-

Not being

a party to the partnership agreement, Color Craft cannot reject it
as an executory contract by which Color Craft is bound.

To reach

a different conclusion would be to give an entity such as a
corporation or partnership the power to reject its charter when it
is not a party to that charter.

That would be the power to

"reject" itself out of existence.
such power of rejection.

Section 365 contemplated no

At most, in its relation to the promise

of the defendants to make additional capital contributions, Color
Craft retained the ministerial duty to remit to Continental Bank
the funds supplied.

The bankruptcy courts have recognized that

such ministerial tasks do not render contracts executory.

Kendall

Grove Joint Venture v. Martinez Esteve, 59 B.R. 407, 409 (S.D.
Fla. 1986); In re Lemmons and Associates, Inc., 67 B.R. 198, 216
(D. Nev. 1986).
IV.

THE TRIAL COURT CORRECTLY DISREGARDED THE DEFENDANTS'
SUGGESTION THAT THE LIMITED PARTNERSHIP AGREEMENT MAY BE
AN EXECUTORY CONTRACT.
The defendants contend that the trial court was

collaterally estopped from deciding whether the partnership
agreement was executory because the bankruptcy court had
previously made such a determination.
A.

The Bankruptcy Order At Issue Did Not Contain Any
"Finding" That The Limited Partnership Agreement Was
Executory.

The determination of whether the partnership agreement
was executory in nature was not at issue in the hearing to which
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defendants refer.

As a result, the order authorizing the

trustee's sale contains no discussion of whether the partnership
agreement is an executory contract. (Exhibit 111 [Tab 13]). While
the minutes of the hearing contain reference to a conclusion that
an executory contract may be involved, that conclusion is not
incorporated into the bankruptcy court's order and thus is
irrelevant.

(Exhibit 109 [Tab 13]). If any deference is paid, it

must be to the court's order rather than the notes of a perhaps
ill-informed clerk.
B.

The Trial Court Was Not Collaterally Estopped From
Determining The Executory Nature Of The Partnership
Agreement.

Even assuming the bankruptcy court had found the partnership agreement to be executory, the trial court was not
collaterally estopped from reconsidering that issue.

To invoke

collateral estoppel the party asserting that doctrine must
establish the following elements:
1. The issue decided in the prior adjudication was
identical with the one presented in the action in
question;
2.

There was a final judgment on the merits;

3. The party against whom the plea is asserted was
a party or in privity with a party to the prior
adjudication; and
4. The issue in the first case was competently,
fully, and fairly litigated.
Copper State Thrift & Loan v. Bruno, 735 P.2d 387, 389 (Utah Ct.
App. 1987).

The critical determination is "whether the issue that
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was actually litigated in the first suit was essential to
resolution of that suit and is the same factual issue as that
raised in a second suit,"
1230 (Utah 1983).

Robertson v. Campbell, 674 P.2d 1226,

The defendants cannot meet this burden.

First, "the final judgment on the merits", the written
order resulting from the bankruptcy hearing makes no reference
whatsoever to whether the agreement is executory.

The issue of

whether the agreement was executory was not at issue in that
hearing, let alone "competently, fully, and fairly litigated."
The hearing lasted only ten minutes (Exhibit 109 [Tab 13]) and
argument was heard and evidence introduced only as to sale of the
possible cause of action.

Finally, and most importantly, the

bankruptcy court was able to resolve the issue of whether to
approve the trustee's proposed sale of a possible cause of action
without regard to whether the possible cause of action was an
executory contract.

Therefore, consideration of the supposed

executory nature of the partnership agreement was not essential to
resolution of the issue before the bankruptcy court and thus,
there is no basis for a collateral estoppel defense.
V.

EVEN IF THE CONTRACT IS EXECUTORY, DEFENDANTS REMAIN
LIABLE.
A.

Even If The Partnership Agreement Is Rejected,
Partnership Law Allows For A Winding Down Period.

Utah Code Ann. § 48-1-33 describes the effect of
dissolution on a partner's existing liability.
provides:
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That section

The dissolution of a partnership does not of
itself discharge the existing liability of any
partner.
To allow defendants to escape liability on the
third-party beneficiary contract contained in the partnership
agreement because of the alleged rejection of the partnership
agreement as an executory contract, would be to permit, without
appropriate recompense to the creditor, parties to an obligation
to escape that liability by the simple act of dissolving the
partnership.

Surely that was not the intent of the Utah

Legislature in adopting the partnership act.

"Partnership

dissolution does not discharge a partner from obligations existing
prior to dissolution, but only as to obligations arising after
dissolution."

Vollaraff v. Block, 458, N.Y.S.2d 437, 440 (1982).

Harms, cited by defendants, implies the same result.
There the court concluded that the general partner's bankruptcy
constituted a dissolution of the partnership and that the
partnership "ceased to exist (except for purposes of winding up
which follows dissolution)."

Harms, 1*0 B.R. at 822. The simple

act of dissolution of a partnership does not relieve partners of
the liability which was incurred during the existence of the
partnership.
B.

Alternately, A Finding That The Partnership Is
Executory And Rejected Would Render The Defendants
General Partners.

Despite Continental Bank's request, the trial court
declined to conclude that defendants were general partners and
-19-

thus jointly and severally liable for the entire indebtedness of
the partnership.

If this court concludes that the partnership

agreement is an executory contract and is rejected, it must
conclude the contract was rejected in toto, as under Section 365
of the Bankruptcy Code, a trustee must accept or reject a contract
in its entirety.

Richmond Leasing Co. v. Capital Bank, N.A., 762

F.2d 1303, 1311 (5th Cir. 1985); 2 Collier on Bankruptcy M 365.03
at 365-15 (1988).

The entire contract in this instance, the

Limited Partnership Agreement, is the very document by which Color
Craft gained its existence and, more importantly, the document by
which the defendants were granted limited partner status.

If that

agreement is found to have been rejected in toto, the limited
partners could no longer have the protections of limited partner
status.
All of the defendants as limited partners admittedly put
money into the partnership (Pretrial Order 1[ 5(b)(16) and Exhibit
80 [Tab 10]); acted as partners (Pretrial Order, 1[ 5(b)(20)(22));
took the benefit from being partners ("Pretrial Order, If 5(c)(6));
received partnership K-l tax schedules for all years from 1980 1983, which schedules passed on tax benefits to the partners,
(Pretrial Order, 1f 5(c)(6) and Exhibits 87 and 101), and acted in
concert in the operation of a business.

They must be partners.

Beraeson v. Life Insurance Corporation of America, 265 F.2d 227
(10th Cir. 1959).

If not limited partners they can only be

general partners.
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Utah Code Ann, § 48-1-13 provides that a person is a
partner by estoppel if he holds himself out to be a partner and a
third person extends credit on the basis of such apparent
partnership.

At the least, that is what happened here.

If not

limited partners, because of the complete rejection of the
partnership agreement, they must be general partners having
general liability for all of the debts of the partnership,
specifically including joint and several liability for the debt of
the partnership to Continental Bank.
VI.

THE TRIAL COURT CORRECTLY FOUND CULLIMORE PERSONALLY
LIABLE ON THE PROMISSORY NOTES BY REASON OF HIS SIGNING
THOSE NOTES WITHOUT INDICATING THEREON THAT HE WAS
SIGNING IN A REPRESENTATIVE CAPACITY.
Cullimore argues that the trial court erred in holding

him personally liable on the promissory notes because those notes
evidence a contractual arrangement between R&P and Color Craft,
not between R&P and him.
Under established and controlling statutory and case law,
when an individual signs a promissory note without a clear,
written indication that he is signing in a representative
capacity, the individual becomes personally obligated on the
note.

Myers v. Morgan, 626 P.2d 410, 411 (Utah 1981); Perez v.

Janota, 246 N.E.2d 42, 43 (111. Ct. App. 1969); Utah Code Ann. §
70A-3-403; 111. Rev. Stat. 1985 ch. 26 par. 3-403.

This rule

applies even though the person taking the instrument knows the
individual is signing in a representative capacity and intends the
-21-

obligation to be that of his principal.

See Bradley v. Romeo, 716

P.2d 227, 229 (Nev. 1986) and cases cited therein; see also J.
White and R. Summers, Handbook of the Law Under the Uniform
Commercial Code § 13-4, at 493 (2d ed. 1980).
The promissory notes (Exhibits 43, 44, 45 [Tab 6]) do not
show that Cullimore signed in a representative capacity.
Indeed, Color Craft is not once mentioned in any of the three
notes.

Throughout each the obligor is referred to simply as "the

undersigned."

Cullimore, O'Mara and Moxley, not Color Craft, are

"the undersigned" on each note.

The trial court correctly found

Cullimore personally liable on the notes.
Moreover, Cullimore admits that he intended to be
personally liable for 100% of the indebtedness evidenced by the
promissory notes.

(Transcript, pp. 203, 208 and 248; Exhibit 36

p. 420121 [Tab 5]; Exhibit 12 p. 420106 [Tab 2]).

And not only

did he personally sign each of the three notes, but he also signed
a separate guaranty as to each note, further obligating himself on
the total indebtedness owed to R&P.
6]).

(Exhibits 43, 44, 45 [Tab

Having individually signed each of the three notes and

corresponding separate guaranties, Cullimore is individually
liable thereon.

Exhibit 45 attached as Tab 17 to Appellants* brief has extra
hand-written notations at the signature line which are not on
the exhibit introduced at trial. (Exhibits 52 and 106
attached as Tabs 19 and 28 to Appellants1 brief likewise
contain added notations not in original exhibits.)
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VII.

THE CONSIDERATION FLOWING TO COLOR CRAFT RENDERS THE
PROMISSORY NOTES ENFORCEABLE AGAINST CULLIMORE.
It is well established that if consideration is

sufficient to support a contract, it does not matter from or to
whom the consideration moves.

The consideration may move to one

other than the promisor if that benefit was the inducement for his
promise.

See Warren v. Washington Trust Bank, 575 P.2d 1077, 1086

(Wash. Ct. App. 1978) (It is typical in suretyship cases that the
consideration moves from the obligee to the principal.); Kan Chin
Chun Ming v. Kam Hee Ho, 371 P.2d 379, 404 (Hawaii 1962);
Restatement (Second) Contracts § 71(4) (1979); 17 Am.Jur.2d,
Contracts § 94, p. 437 (1964).

The consideration for Cullimore's

execution of the promissory notes was R&P's transfer of the
Nebiolo Press to Color Craft.

Cullimore knew when he executed the

notes and the corresponding guaranties that his personal liability
for the amounts evidenced thereby was required in order for Color
Craft to acquire the Nebiolo Press.

(Transcript p. 208). Without

his personal liability the sale would not have been consummated.
That is what Cullimore bargained for and what he received.

He

cannot now contend that the promissory notes are unenforceable
against him for lack of consideration.

See also, A.M. Castle and

Co. v. H.G. Bagley, 467 P.2d 408, 409 (Ut. 1970).

(Consideration

flowing to corporation was sufficient for stockholder's liability
on promissory note which he executed).
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ARGUMENT OF ISSUES RAISED ON CROSS-APPEAL
The trial court erred in denying Continental Bank
judgment against the defendants on their individual written
guaranty agreements and on the guaranty provisions contained in
the various partnership documents executed by the defendants.
VIII.

THE DEFENDANTS ARE LIABLE AS GUARANTORS OF THE
PARTNERSHIP DEBT TO CONTINENTAL BANK.
In this case some of the defendants signed guaranties a

some did not.

Defendants claim those guaranties that were

executed are ot enforceable because not all signed guaranties,
there was no meeting of the minds as to the amount due, and the
guaranty agreements, executed in favor of R&P, were not properly
assigned to Continental Bank.
A.

The Signed Guaranties Are Enforceable Even Though
Some Guarantors May Not Have Executed Guaranties.

R&P and Color Craft Press, Inc. closed the purchase
transaction without the limited partner guaranties being in
place.

(Transcript, p. 341, 403; Exhibit 53 [Tab 8]).

In so

doing, Kelvyn Cullimore assured R&P that the guaranties would be
provided and he set about that effort.
403).

(Transcript, p. 341,

Ultimately most of the defendants executed guaranties.

Clearly some did not.

Now, citing State Bank of East Moline v.

Cirivello, 74 111.2d 426, 386 N.E. 2d 43 (1978) defendants claim
that because some did not execute guaranties all should be
released.
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By their terms, the guaranties that were executed are
unconditional and each of the guarantors waived notice of whether
other guaranties would be obtained.
Brief Tab 18], 55-57, 59-78).

(Exhibit 46 [Appellant's

Each of the executed guaranties

provided that the holder could accept or release any party of
primary or secondary liability on the guarantied obligation.
(Id.).
Two Illinois cases, State Bank o£ East Moline v.
Cirivello, 74 111. 2d 426, 386 N.E. 2d 43 (1978) and Lawndale
Steel Company v. Appel, 98 111. App. 3d 167, 423 N.E. 2d 957 (2d
Dis. 1981), addressed two different types of situations involving
missing guaranties.

In Cirivello, the Illinois Supreme Court held

that missing guaranties would exculpate putative guarantors from
liability where the guaranties were conditioned on all partners
becoming guarantors and the missing guarantee increased the risk
of the guarantors.

386 N.E. 2d at 46. Notwithstanding that

narrow holding, defendants trumpet Cirivello for the proposition
that if any of the potential guarantors is not in fact made a
guarantor, all are discharged.

This is not the rule of Cirivello,

nor is it the law of Illinois.
The Cirivello court declined to enforce guaranties that
were expressly conditioned on all of a group of limited partners
being guarantors where that condition had not been met.

This is

an unexceptional holding; the court merely required contractual
conditions precedent to be met.
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Critical to the decision in Cirivello was the express
finding by the trial court that the guaranties were, in fact,
conditioned on all partners being guarantors.

In making that

determination, the court relied on the facts that the
bank-plaintiff was advised by one of the limited partner
defendants that he did not want to be liable for more than his
share of the debt; that the bank, in turn, advised the limited
partners that no loan would be made unless all limited partners
signed the guaranty; and that this condition was a part of the
actual guaranties, 386 N.E. 2d at 46-47, 2
No such condition, or guarantor risk, are present here.
This case therefore falls squarely within the confines of the more
recent case of Appel.
In Appel two parties agreed to guarantee a debt, but only
one, Appel, actually signed a guaranty.

After he was sued on that

guaranty, citing Cirivello, the defendant there claimed that the
creditor's failure to obtain the other signed guaranty barred any
recovery.
grounds.

The Appellate Court rejected that argument on two
First, although the contract between the parties

required the guarantors to execute guaranties, the court did not
believe "that the execution of the notes was itself a condition to
the enforcement of the guaranties".

423 N.E. 2d at 957. Further,

Moreover, the guarantors were also told that they were really
only guaranteeing one-thirteenth of the debt. 386 N.E. 2d at
45. The lone partner who didn't execute a guaranty, however,
had a "considerable financial worth." 386 N.E. 2d at 46.
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the missing guaranty did not pose any increased risk to Appel;
accordingly, Cirivello had no application:
"Unlike Cirivello, there were no representations in our
case that either the Agreement or the guaranty of Appel
would become effective only when the notes were signed.
The requirement that they sign the notes, rather than
being a condition upon Appel1s guaranty, was an
additional obligation under the Agreement which ran in
favor of [the seller] and in no way affected Appel1s
risk. Appel accepted the benefits of that Agreement and
should not now be permitted to avoid his obligation on
this ground." 423 N.E. 2d at 961.
Here, there was no agreement that the loan or the
guaranties would become effective only when all guaranties were
signed.

In fact, the loan was disbursed before the guaranties

were even submitted for execution.

(Exhibit 53 [Tab 8],

Transcript, p. 403). In that respect this case mirrors Appel,
where the Appellate Court, noting that the missing separate
guaranties were not "a condition upon [the signing guarantors']
guaranty", refused to allow the guarantor to avoid liability.
Appel, supra, 423 N.E. 2d at 958.

Indeed, each guaranty states

that it is "a continuing, absolute and unconditional guaranty" and
references no other guarantors than the signers of the
instrument.

Here each guaranty also states that "The Seller may,

from time to time, without notice to Guarantor . . . retain or
obtain the primary or secondary liability of any party or parties,
in addition to Guarantor. . ."
18]).

(Exhibit 46 [Appellant's Brief Tab

Continental Bank has never excused nor waived defendants

performance under their guaranties or their obligation to guaranty
the debt and to execute such additional documents as necessary to
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evidence the guaranty.
[Tab 9]).

(Pretrial Order, 1[ 5(d)(26) and Exhibit 79

Simply stated, Defendants' claim that the guaranties

were conditional flies in the face of the plain language of the
guaranties.

They are bound by the expressly "unconditional"
3
. . .
. .

guaranty and its waiver;

thus, their Cirivello claim is barred.

Another fatal defect with defendants' Cirivello argument
is that in this case all guarantors had limited their respective
liability to 150% of their pro rata share of the debt.

The

Cirivello defendants signed guaranties making themselves "liable,
jointly and severally, for the entire obligation," but they had
been told that each was guaranteeing one thirteenth of the loan.
Cirivello, supra, 386 N.E. 2d at 45. The Cirvello court found it
critical that the defendants' risk was subjected to increased
exposure by reason of the missing partner, who, according to the
court, had a "considerable net worth."

386 N.E. 2d at 46.

Here, defendants' exposure is limited to a ceiling of
150% of the partner's pro rata share of the debt instead of the
entire debt.

And, the percentage of the pro rata share —

150% —

The law is quite clear in Illinois that unequivocal terms in
guaranty contracts must be interpreted according to the
language used. See, e.g., Bank of Homewood v. Sio, 113 II.
App. 3d 179, 446 N.E. 2d 1214 (1st Dist. 1983). Where a
guarantor has signed a guaranty containing an explicit waiver
provision, he will be bound by that waiver. See, e.g., Ford
Motor Credit Co. v. Devalk Lincoln-Mercury, Inc., 600 F. Supp.
1547 (N.D. 111. 1985) (applying Illinois law); DuOuoin State
Bank v. Daulbv, 115 111. App. 3d 183, 450 N.E. 2d 347 (5th
Dist. 1983).
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is itself significant because in the inception the guarantors
faced the contingency that some of them would not contribute to
the Color Craft debt.

In other words, the guarantors here —

unlike the guarantors in Cirivello —

entered the transaction

knowing that some might be required to pay more than just an equal
share.
In sum, Defendants' argument that all guarantors are
discharged fails because the purchase was consummated before the
guaranties were even sent for signature.
could not be a condition precedent.

The requirement thus

By his agreeing to close the

purchase without the guaranties McMillen converted the condition
to a condition subsequent.

Moreover, enforcement of the

guaranties was in no way conditioned on the receipt of signed
guaranties from all guarantors; to the contrary, defendants, in
their unconditional guaranties, waived notice of whether any other
guaranties would be obtained.

The guaranties, like those in

Appel, were "an additional obligation under the Agreement which
ran in favor of [the Bank] and in no way affected [the signing
guarantors'] risk."
B.

Id. at 961.

The Defendants Knew the Amount of the Debt Which
Thev Were Asked to Guaranty.

Defendants make much of their claim that there was no
meeting of the minds as to the amount due.

This claim is in error

as each defendant had facts sufficient to learn the amount
guarantied, each had opportunity to learn all of those facts
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before executing their guaranty and the general partner knew all
of the terms of the purchase and its knowledge is imputed to the
defendants.
1.

The amount guarantied can be discerned from the
documents received by each defendant.

While the guaranty agreements did not identify with
mathematical precision the amount being guarantied by each
defendant, the scope of the obligation is clear.

Exhibit 36 [Tab

5], the September 22 offering letter sent to each defendant
(Pretrial Order If 5(b)(7)) contained the following information:
The projected cost of the Press B (including
accessories and incidental equipment) is
$4,000,000. R&P has agreed to sell the Nebiolo
Target 1 Web Press and accessories thereto on
contract to the Partnership in the approximate
amount of $3,100,000. The payment schedule is
set forth on the R&P contract which is attached
as a part of Exhibit C. In addition, R&P has
also agreed to finance a perfect binder
manufactured and sold by Mueller-Martini to the
Partnership in the approximate amount of
$440,000, with the payment schedule as set forth
on the second R&P contract foj financing which is
attached, together with the Mueller-Martini
contract as part of Exhibit C.
Exhibit 36, pp. 6-7.

Exhibit C of Exhibit 36 contains a note that

the contract documents are not available and then has a summary as
follows:
1.
Nebiolo Target 1 Web Offset Press. The approximate
final installed price will be $3,000,000. With a projected
interest rate of 15 percent on the date of delivery, the monthly
installment payments would be as follows on the purchase of the
press:
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Payment No.
2
3
4
5
6
7
8
9
10
11
12
13--24
25--84

1

(November 1980)

Balloon Payment

$

10,,000
10,,000
-0-0-010,,000
20,,000
20,,000
20,,000
31,,000
31,,000
31,,000
45,,884
_5JL,973

$1,,693,,266

2. Perfect Binder. The approximate final installed
price will be $440,000. With a projected interest rate of 15
percent at the date of delivery, monthly installment payments
would be $8,490.57 on the purchase of the perfect binder
Exhibit C of Exhibit 36.
When the payments described in Exhibit "C" of Exhibit 36
for the press are added together, they approximate $6.1 million.
This, coupled with a description of the purchase price of the
binder being $440,000.00 plus 15% interest over time, makes clear
that the total indebtedness, consisting of principal and interest,
would be approximately $6.9 million. Obviously, Exhibit "C" left
room for final adjustments.

In fact, Exhibits 43 - 45 [Tab 6]

evidenced the purchase price of the two parts of the Nebiolo Press
plus the binder and are in the aggregate of $6,969,623.20. If
each limited partner's pro rata share is calculated on that total
indebtedness, the conclusion is as set forth in the second column
of pages 3 - 5 of Exhibit "A" of the Pretrial Order.

Continental

Bank asserts that this is the correct amount as to which the court
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should impose liability on the defendants under their guarantees.
In his testimony Cullimore explained that this Exhibit C was
intended to help the limited partners understand the payment
schedule and that the amount of the indebtedness to be guaranteed
would be in excess of $6 million.

(Transcript, p. 299).

Defendants argue that the Muller-Martini Binder should
not be included in the total indebtedness.

This argument is

without merit given the description contained on pages 3, 6 and 7
of Exhibit 36.

On the last paragraph of page 6 there is an

explanation that the projected cost of the press is $4 million
consisting of a $3.1 million purchase price on the press, a
$440,000 purchase price on the binder and approximately $450,000
purchase price for other equipment financed by Litton Industries
Credit Corporation.

In the middle of page 7 of Exhibit 36 is a

paragraph which again recites that each Class B limited partner
will "execute a guaranty of repayment of indebtedness not to
exceed 150% of such limited partner's pro rata share of the total
indebtedness with R&P. . ."•

That totfal indebtedness was

contemplated to include both the press and the binder.

Thus, the

guarantees include both the obligation of the binder and the press.
2.

Defendants each had ample opportunity to learn
amount they were asked to guaranty.

The court found that on or about October 3, 1980 a
meeting of the partnership with the limited parter-defendants was
held.

(Supplemental Findings, Page 2, No. 4 [Tab 1]).
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That this

finding is accurate is evidenced in Exhibit 123 wherein McMillin,
in writing to O'Mara on October 1, 1980 stated:

"Have a

productive meeting Friday and rest this weekend."

(Exhibit 123

[Tab 15]). His oral testimony indicates that he was told by
Cullimore such a meeting would be held.
327-330).

(Transcript, pp. 322-323,

Cullimore offered no rebuttal to this testimony.
On August 12, 1980 a letter was sent to each partner

indicating what additional documents needed to be signed by the
partners and advising that a meeting of the partnership would be
held at 12:00 noon on Friday, October 3, 1980.
3]).

(Exhibit 32 [Tab

A subsequent letter of the same effect was sent

September 22, 1980.

(Exhibit 35 [Tab 4]).

Such a meeting was

held and by that time all of the details of the purchase contract
were known.

Each of the defendants thus had ample opportunity to

learn all of the terms of the purchase contract before they
executed their guaranty agreements.

(Supplemental Findings, Page

3, No. 10 [Tab 1]). Particularly is this so where the guaranty
agreements, as sent to the defendants for signature, were not even
sent until the purchase contract had been executed.
3.

Knowledge of the general partner as to all terms of
the purchase is imputed to the defendants.

The purchase contract was executed by O'Mara on
October 7, 1980. At least by that date every term of the purchase
transaction was known to Color Craft Press, Inc., the general
partner of Color Craft and that knowledge held by the general
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partner is imputed to each of the limited partners.

"Knowledge of

the general partners [is] imputed to the limited partners . . . "
Howard v. Hamilton, 222 S.E.2d 913, 917 (N.C. Ct. App. 1976);
Higqins v. Shedanqo Pottery Co., 279 F.2d 46, 52-53 (3d Cir. 1960).
In Higqins limited partners argued that the principle of
limited partner liability precludes liability being assigned to
them.

Th63 court concluded otherwise, imputing general partner

knowledge to the limited partner.

See also, Posttape Assoc, v.

Eastman Kodak Co., 537 F.2d 751, 757 (3d Cir. 1976); where the
court held that knowledge of an individual officer of a corporate
general partner is imputed to the partnership (and by extension to
the partners).

Defendants are hard pressed to claim that they did

not understand the amount of their liability where all terms of
the purchase were known by the general partner and thus imputed to
them; they had ample opportunity to learn all of the purchase
terms before executing their guaranties (and it is important to
note they did execute guaranties by which they promised payment of
the amount shown to be due for the purchase); and all of those
purchase terms were discernable from the executed documents.
C.

Continental Bank Is The Holder By Assignment Of All
Of The Guaranty Agreements Executed By Defendants.

On or about October 8, 1980 Roberts & Porter assigned to
Continental Bank all of its rights in the purchase contracts,
promissory notes and security agreements executed by Color Craft.
(Exhibit 52 [Tab 7]).

This assignment was given pursuant to the
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terms of a letter agreement between Continental Bank and R&P.
(Exhibit 117 [Tab 14]). McMillen testified that in fact the
contract and related documents were assigned to the bank.
(Transcript, pp. 395-398, 405). Contrary to defendants'
assertions, this assignment transferred to Continental Bank every
remedy or security available to Roberts & Porter to enforce these
obligations including the right to enforce the guaranty agreements
against these defendants.

And, although R&P participated in the

post-default collection activities, it is clear it did so on
behalf of Continental Bank, its assignee.

(Exhibit 96 [Tab 11]).

When a debt or obligation is assigned, the assignee is
said to "stand in the shoes" of the assignor, and may enforce all
of the assignor's rights with respect to that debt.

See, Wiscombe

v. Lockhart Co., 608 P.2d 236 (Utah 1980); Buck v. Illinois
National Bank & Trust Co., 223 N.E.2d 167 (111. App. 1967).

A

guaranty ordinarily is held to have passed with the principal
obligation, so as to be enforceable by the assignee.

In National

Market Co. v. Maryland Casualty Co., 170 P. 1009 (Wash. 1918), the
court stated:
The assignment of a debt ordinarily carries
with it all liens, and every remedy or security
that could have been used, or made available by
the assignor as a means of indemnity or payment,
although they are not specifically named in the
instrument of assignment . . . .
In the absence
of any provision to the contrary, the unqualified
assignment of a chose in action vests in the
assignee an equitable title to all such
securities and rights as are incidental to the
subject-matter of the assignment . . . .
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Id. at 1010 (emphasis added).

Similarly, in Kintzel v. Wheatland

Mutual Ins. Assoc., 203 N.W.2d 799 (Iowa 1973), the court stated:
[u]nless a contrary intention is manifest or
inferable, an assignment ordinarily carries with
it all rights, remedies and benefits which are
incidental to the thing assigned.
Id. at 806. Accord, Ouaranto v. Silverman, 187 N.E.2d 859 (Mass.
1963) .
Therefore, R&P's assignment of the purchase contracts,
promissory notes and security agreements effectively transferred
to Continental Bank all of R&P's rights including R&P's right to
enforce the defendants* guaranty agreements.

By its own terms,

the assignment includes "all of the rights of the undersigned
[R&P] under the contract [referring to the October 7, 1980
purchase agreement]."

By virtue of this assignment, Continental

Bank stepped "into the shoes" of R&P and may utilize all remedies
available to collect the obligations owed, including enforcement
of the defendants' individual guaranties.
The offering letter of September 22, 1980 (Exhibit 36
[Tab 5]), the partnership agreement (Exhibit 79 [Tab 9]) and the
amendments to the certificate of limited partnership (Exhibit 80
[Tab 10]) each refer to the limited partners guarantying the debt
incurred for financing of the press.

The partnership agreement

even refers to the "lender" in conjunction with this promise.
(Exhibit 79, p. 4 ) . Clearly, the understanding of the parties and
the operative effect of applicable law, is to have Continental
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Bank "stand in the shoes" of Roberts & Porter, empowered to
enforce the guaranties.
IX.

CONTINENTAL BANK IS A THIRD-PARTY BENEFICIARY OF THE
PARTNERSHIP CONTRACT TO GIVE GUARANTIES.
As noted in response to Appellants1 Brief above, § 7.5 of

the partnership agreement provides that the defendants will
"personally guaranty repayment of indebtedness incurred by the
partnership to acquire Press B . . . [and] shall execute such
additional documents and instruments as may be required by the
lender to evidence this guarantee."
Just as their promise to make additional capital
contributions is a third-party beneficiary contract, defendants1
promise to guaranty repayment of Press B is a third-party
beneficiary contract which Continental Bank is entitled to enforce.
A.

The Modern Restatement Analysis.

Under the modern rule concerning intended third-party
beneficiaries, Continental Bank is entitled to compel defendants'
performance of their promise to guaranty the debt and execute such
additional documents as necessary to evidence such guaranty.
rule provides:
(1) Unless otherwise agreed between
Promisor and Promisee, a beneficiary of a
promise is an intended beneficiary if
recognition of a right to performance in the
beneficiary is appropriate to effectuate the
intention of the parties and either
(a) The performance of the promise
will satisfy an obligation of the promisee
to pay money to the beneficiary; or

That

(b) The circumstances indicate that
the promisee intends to give the beneficiary
the benefit of the promised performance.
Restatement (Second) of Contracts § 302 (1981).
The key phrase in the section is "if recognition of a
right to performance in the beneficiary is appropriate to
effectuate the intention of the parties . . . " (emphasis added).
In making that determination, the Court may look to the "terms of
the agreement and the facts and circumstances that surrounded its
making . . . to determine whether the supposed beneficiary was in
fact intended to be such."

Mel Trimble Real Estate v. Fitzgerald/

626 P.2d 453, 454 (Utah 1981).
Here evidence of the intent of the defendants and Color
Craft to benefit R&P and its assignee, Continental Bank, is
overwhelming.

The defendants' promise to execute guarantees

refers to the "total indebtedness" and requires the Limited
Partners to execute such additional documents as the "lender" may
require.

This language presumes that in addition to R&P, there

would be a lending institution involved in the transaction.

In

fact, the agreements specifically name R&P and identify Color
Craft's debt to R&P.

No other meaning can be ascribed to the

partnership agreement (Exhibit 79 [Tab 9]) and the rescission
disclosure brochure (Exhibit 36 [Tab 5]) than that the defendants
were covenanting to take actions beneficial to Continental Bank's
assignor, R&P.

See Commercial Insurance Co. v. Pacific-Peru

Construction Co., 558 F.2d 948 (9th Cir. 1977) (court found intent
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in language of indemnity).

Furthermore, the defendants1 promise

to execute guarantees and additional documents will in fact
satisfy the debt of the promisee (Color Craft) to Continental
Bank.

Finally, the question at issue is not whether the

defendants specifically intended to benefit Continental Bank, but
whether they in fact intended to guarantee the debt.

There can be

no question from a simple reading of the partnership agreements
that such was their intent.
Pretrial Order.

They stipulated as much in the

(Pretrial Order If 5(c)(4)).

An official illustration accompanying § 302 of the
Restatement further demonstrates the principles here involved:
A owes C a debt of $100. The debt is
barred by the statute of limitations or by a
discharge in bankruptcy, or is unenforceable
because of the statute of frauds. B promises A
to pay the barred or unenforceable debt. C is
an intended beneficiary under subsection 1(a).
Restatement (Second) of Contracts, § 302 illustration 1 (1981).
This illustration is similar to the case at hand.

Color Craft (A)

owes Continental Bank (C) a substantial debt on the printing
equipment.
bankruptcy.

That debt is uncollectable because of Color Craft's
In the partnership agreement, however, the defendants

(B) promised to pay this debt if Color Craft (A) subsequently was
unable to do so.

Indeed, if C is an intended beneficiary of the

promise in the official illustration, where the promise was made
after the debt was barred or became unenforceable, a fortiori
Continental Bank is an intended beneficiary of the defendants*
promise, made prior to or at the least contemporaneous with Color
-39-

Craft's promise to pay R&P and its assignee, Continental Bank.
There can be no better case for application of the Restatement's
intended third-party beneficiary status than here, where the facts
follow so closely the official illustration.
B.

The Traditional Analysis.
Continental Bank is also a third-party beneficiary of the

defendants' promise to guaranty the debt under the traditional
analysis of "donee" and "creditor" beneficiaries.

In

Schwinqhammer v. Alexander, 446 P.2d 414 (Utah 1968), the Utah
Supreme Court found that a creditor beneficiary exists when
the promisee's expressed
third party shall receive the
satisfaction and discharge of
supposed duty or liability of

intent is that
performance in
some actual or
the promisee.

Id. at 415.
Here, the significant covenants made by the defendants
set forth in the partnership agreements provide R&P, the assignor
of Continental Bank, with assurance of payment and fit directly
within the Schwinqhammer analysis.

The partnership agreements not

only refer to "financing", but specifically designate the debt to
which those contractual promises adhere as direct reference is
made to the principal and interest due on the financing for Press
B.

Similarly, the contractual duty to execute guarantees and

additional documentation refers specifically to the "lender" in
connection with Press B.

These references leave no other

conclusion than that the parties to the partnership agreements
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intended Continental Bank, assignee of R&P, to have significant
rights under the contract.

See also Tracy Collins Bank & Trust v.

Dickamore, 652 P.2d 1314 (Utah 1982), and Continental Bank v.
Stewart, 291 P.2d 890 (Utah 1955).

Under the analysis of

Schwinqhammer, Dickamore, and Continental Bank, Continental Bank
is the intended third-party beneficiary of the promise made by the
defendants in the partnership agreements.
X.

THE DEFENDANTS CONTRACTED TO EXECUTE GUARANTY AGREEMENTS.
The evidence is overwhelming and undisputed that each

defendant intended to personally guaranty repayment of a portion
of Color Craft's debt to R&P for the purpose of the printing
machinery:
1.

Color Craft's purchase of the Nebiolo Press was

structured in a manner similar to the purchase of its first press
where the limited partners were required to personally guarantee
the repayment to Trans Union of a portion of the debt incurred in
purchase of the first press.
2.

(Pretrial Order, If 5(c)(7)).

The Partnership Agreement provided that the

defendants, as limited partners "agree to personally guarantee
repayment of indebtedness incurred by the Partnership to acquire
"the Web Offset Press and associated equipment".

(Pretrial Order,

IMF 5(b)(8), (b)(10)).
3.

The September 22, 1980 letter to the

partner-defendants, formally describing and offering Class B
interests, stated that each Class B Partner would guarantee such
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debt to 150% of his pro-rata share of the debt and that Kelvyn
Cullimore would guarantee 100% of the total debt.

(Exhibit 36 and

Pretrial Order, 1H[5(b)(7) and (b)(13)).
4.

Each Defendant has admitted acquiescing in the terms

of this letter,
5.

(Pretrial Order, If 5(b)(20)).

Each partner, although offered the option of leaving

the partnership, elected to invest money in the partnership and
thus intended to become a Class B Partner with all associated
liabilities.
6.

(Pretrial Order, Iffl 5(b)(14)).
Most of the defendants executed guaranties.

(Pretrial Order, 1H[ 5(d)(10) and (11)).
7.

Defendants have alleged in a lawsuit they filed in

federal court that they had all entered into "guaranty contracts",
guaranteeing repayment to R&P of differing portions of the
purchase for the "Nebiolo Press and the other equipment."
(Exhibit 104 [Tab 12]).
8.

In taking significant tax returns, defendants held

themselves out to the United States Government as guarantors.
(Pretrial Order, 1[ 5(c)(6)).
This evidence overwhelmingly demonstrates that defendants
agreed to guaranty repayment of the debt to Continental Bank and
accepted and adopted the written guaranties.

As well, the

third-party beneficiary contract of the partnership agreement
requires the partners to execute such documents as the lender may
require to evidence their guaranty.
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Neither R&P nor Continental

Bank has ever excused any of the defendants from the obligation to
guaranty the indebtedness nor to execute additional documents to
evidence that guaranty.

Therefore, under Illinois law defendants

must be held liable as guarantors.

In the trial court's

supplemental findings of fact, the trial court, found that:
Each of the limited partners promised to
guarantee the debt by acquiesing in the terms set
forth in the September 22, 1980 offering letter,
by accepting the partnership agreement containing
a guarantee requirement, by authorizing execution
of the certificates of the limited partnership
filed with the county clerk's office, by
accepting the tax benefits available only if they
were at risk, and by the promise of their agent
Cullimore to McMillan at the time of the closing
of the purchase.
(Supplemental Findings of Fact, p. 2 [Tab 1]).
A.

Persons Who Have Agreed To Guaranty Debts Are
Treated As Actual Guarantor^.

Under Illinois law, persons who have agreed to guarantee
debts are treated as guarantors.

Lawndale Steel Company v. Appel,

98 111. App. 3d 167, 423 N.E. 2d 957 (2d Dist. 1981).

In Appel, a

guarantor sought to avoid his obligation on the ground that
another guarantor of the underlying debt had not actually signed a
guaranty.

The Appellate Court spurned this argument because the

guarantors had signed an agreement obligating themselves to sign
the guaranties.

Thus, M[t]hey were bound to perform these

obligations even though no independent notes were actually
signed."

Id., 423 N.E. 2d at 960. Here, the evidence is

overwhelming that defendants intended to guaranty the debt. They
should be compelled to perform.
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This has long been the law of Illinois.

In Walter A.

Wood Mowing & R.M. Co, v. Trexler, 97 111. App. 170 (4th Dist.
1901), the court was also faced with a defendant who agreed to
guarantee debts but failed to execute a separate guaranty.

He

based his purported defense on the absence of such separate
guaranties.

The Appellate Court soundly rejected this argument

and held that, having agreed to and intending to guarantee the
debts, he would be treated as a guarantor.

97 111. App. at 173-74.

The Appellate Court in Appel reaffirmed that rule,
quoting the following passage from Walter A. Wood:
"To say . . . that by appellee's failure to guarantee the
payment of the notes on the back of them, that he was not
bound to pay them, because he had not put his guaranty
upon them, is in effect saying that he had reserved the
power, or at least the privilege, of nullifying his own
agreement by doing nothing at all. A construction of the
agreement that leads to such a result cannot be
tolerated." 423 N.E. 2d at 291-92 (emphasis added).
Here, as in Appel and Walter A. Wood, the non-signing
guarantors agreed to execute guaranties.

Prior to becoming Class

B limited partners they were formally jiotified of all of the
obligations of becoming partners, including the duty to guaranty
the debt, and they nonetheless invested and received the benefits
of partner status.

Now they cannot complain that they are not in

fact guarantors.
B.

Each Of The Defendants Adopted The Guaranty
Contracts.

All defendants should be treated as guarantors because
each accepted and adopted the guaranties.
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In Illinois, when a

party adopts and accepts a written contract, even though it is not
signed by him, he is deemed to have assented to its terms and
conditions and to be bound by them.

See, e.g., Welsh v. Jakstas,

401 111. 288, 299-300, 82 N.E. 2d 53 (1948).

Here, all defendants

received the guaranties, treated themselves as guarantors, and
never repudiated their guarantor status until after this
litigation developed.

In so doing they adopted the contracts of

guaranty and are liable as guarantors.
XI.

THIS COURT SHOULD REFORM THE GUARANTY AGREEMENTS AND
GRANT CONTINENTAL BANK JUDGMENT AGAINST THE DEFENDANTS
As an alternative theory of recovery, Continental Bank

seeks reformation of each written guaranty to delete the
guarantors' names and place the words "Color Craft" into the blank
before "Buyer" to make clear that each individual guarantor is
guaranteeing the repayment of a certain portion of Color Craft's
debt to R&P.

The agreements should be reformed on the basis of

mutual mistake by the parties as to the correct completion of the
guaranty form.

In the alternative, the agreements should be

reformed on the basis of a scrivener's error.

In either case,

judgment should be granted to Continental Bank.
Each written guaranty agreement was incorrectly and
mistakenly filled out, designating each respective guarantor as
the "Buyer" of the printing machinery, when in fact Color Craft
was the buyer of that machinery.

Kelvyn H. Cullimore decided what

names to put in the blank before "buyer" on each guaranty
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agreement and he directed his secretary to fill out each guaranty
agreement.

(Pretrial Order, If 5(d)(18)-(21)).

Cullimore intended

to properly fill out the guaranty agreements so that the
individual guarantors would be bound to personally repay a certain
portion of Color Craft's debt to R&P.
If 5(d)(23)-(24)).

(Pretrial Order,

He knew the guaranty agreements were needed to

enable the limited partners to qualify for the tax deductions each
intended to claim as a result of their investments.
Order, If 5(c)(2)).

Cullimore mistakenly believed the guaranty

agreements were filled out properly.
1f 5(d)(23)-(24)).

(Pretrial

(Pretrial Order,

Both R&P and Continental Bank also mistakenly

believed each guaranty agreement was properly completed.
(Pretrial Order, 1f 5(d) (25)).
A document should be reformed, under Utah and Illinois
law, if it is vague or ambiguous as to the parties' intentions
and evidence extrinsic to the document shows the parties made a
mutual mistake regarding the meaning of the document.

See, e.g..

Hottinger v. Jensen, 684 P.2d 1271 (Utah 1984); Bank of Naperville
v. Holz, 407 N.E. 2d 1102 (111. App. 1980); Hidden Meadows
Development Co. v. Mills, 511 P.2d 737 (Utah 1973).

Early on the

trial court ruled that the written guaranty agreements are vague
and ambiguous.

(Ruling dated March 14, 1984).

The overwhelming

and undisputed evidence that these defendants' intended to
personally guarantee the repayment of a portion of Color Craft's
debt to R&P for the purchase of the printing machinery dictates
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that reformation is warranted to correctly manifest that intent.
Applicable Illinois case law supports Continental Bank's
position.

See, e.g., Ballard v. Granby, 90 111. App. 3d 13

(19 80); St. Joseph Data Service, Inc. v. Thomas Jefferson Life
Insurance Co., 393 N.E. 2d 611 (111.App. 1979); Stoerger v.
Ivesdale CO-OP Grain Co., 304 N.E. 2d 300 (111.App. 1973).

As

well, use of extrinsic evidence to establish the parties' intent
and thus the meaning of the guaranties is correct.

"[W]e believe

that the parties' subsequent conduct was material to a proper
construction of [the guaranty], one that would give effect to
their intentions."

Dee v. Bank of Oakbrook Terrace, 406 N.E. 2d

195, 198 (111. App. 1980).

See Sinnikson v. Perkins, 83 N.E. 194

(1907), cited and followed in Harris Trust & Savings Bank v.
Stephens, 422 N.E. 2d 1136, 1142 (1981).
Furthermore, undisputed evidence extrinsic to the
guaranty agreements shows the parties mistakenly believed that
the guaranty agreements correctly expressed their intentions.
Continental Bank relied on these defendants' commitment to execute
the written guaranty agreements and its belief that they would be
binding and properly executed when it agreed to finance Color
Craft's purchase of the printing machinery.
execution of guaranty agreements.

It never excused the

(Pretrial Order, If 5(d)(26)).

In addition, each defendant promised in the operative Color Craft
partnership agreements to execute guaranties and whatever other
documents were necessary to personally guarantee repayment of
-47-

their portion of Color Craft's debt to R&P and Continental Bank.
That promise alone is sufficient to provide a basis for
reformation.
Neither R&P nor Continental Bank is responsible for the
error of Cullimore's secretary in filing out the blanks in the
guaranty agreements.

It is equitable for this Court to reform the

agreements to conform with these defendants' intentions when they
executed the agreements and to grant judgment thereon.
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CONCLUSION
This Court should sustain the lower court's entry of
judgment on the third-party beneficiary contract to make
additional capital contributions and should remand the case to the
trial court with instructions to enter judgment against each of
defendants as guarantors of the indebtedness of Color Craft to
Continental Bank,
DATED this

|A

|/

day of March, 1989.
Respectfully submitted,
RAY, QUINNEY & NEBEKER

IWfaiai lM
Anthony W. Schofielc
Attorneys' for Continental Illinois
National Bank & Trust Company
of Chicago
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IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY
STATE OF UTAH
OO0OO

CONTINENTAL ILLINOIS NATIONAL
BANK AND TRUST COMPANY OF
CHICAGO,

SUPPLEMENTAL FINDINGS
OF FACT AND CONCLUSIONS
OF LAW

Plaintiff,
vs .
ROBERT J. ALLEN, et al.,

Civil No. 63,163

Defendants.
ooOoo
Pursuant to Rule 2.9 of the Rules of Practice and Rule
52, Utah Rules of Civil Procedure, the court adopts the following
findings of fact and conclusions of law in addition to those
findings of fact and conclusions of law set forth in its
Memorandum Decision dated May 27, 1987.
SUPPLEMENTAL FINDINGS OF FACT
1.

Notwithstanding the statements set forth in Exhibits

80 and 91, Ned A. Gregorson and Dixie Gregorson made an initial
capital contribution of $12,500.00 rather than $25,000.00 as
riNNEY
EKER
et Bldg
E CITY,

described in such exhibits and thus an amount five times their
initial capital contribution is $62,500.00 rather than
$125,000.00.
2.

Exhibit "A" to the memorandum decision should be

modified in the column labeled "Five Times Initial Capital
Contribution" so that every entry in the cimount of "$72,500.00" is
changed to $62,500.00.
3.

On or about April 4, 1986, Continental Bank filed

its motion to amend its complaint to assert a claim that the
partners were or should be treated as general partners.
4.

On or about October 3, 1980, a meeting of the

partnership with the limited partner-defendants was held.
5.

Kelvyn H. Cullimore was an officer of the managing
i

general partner of Color Craft Press, Ltd.
I
6.

Each of the limited partnet-defendants became a

partner by reason of his or her investment of monies into the
common operation of the printing business Color Craft Press, Ltd.
7.

Each of the limited partners promised to guarantee

the debt by acquiesing in the terms set forth in the September 22,
1980 offering letter, by accepting the partnership agreement
containing a guarantee requirement, by authorizing execution of
the certificates of limited partnership filed with the county
clerk's office, by accepting the tax benefits available only if
-2-

they were at risk, and by the promise of their agent Cullimore to
McMillan at the time of the closing of the purchase.
8.

After Cullimore received the guaranties he directed

his secretary how to complete the blanks, inserting the signers'
names where he should have inserted the name of Color Craft, whose
debt was being guarantied.
9.

The guaranty agreements executed by the limited

partner-defendants provided that they were unconditional and that
the holder could accept or release any parties from either primary
or secondary liability on the guaranteed obligation.
10.

Each of the limited partner-tdef endants authorized

the general partner to negotiate the terms of the purchase,
including financing terms and the waivers of certain defenses,
and, prior to execution of their guaranty agreements, each of the
limited partner defendants had sufficient time to learn all of the
terms of the purchase contract.
11.

The partnership agreement empowered the general

partner to negotiate any contract terms and prohibited the limited
partners from participating in management of the business or in
any way transacting business of the partnership.
12.

At the time of the closing of the purchase

transaction in Salt Lake City on October 7, 1980, Harry McMillan,
the vice president of Roberts & Porter agreed to close the
transaction and have Continental Bank fundi the purchase because
INNEY
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Kelvyn H. Cullimore promised promptly to provide documentation of
each of the partner's guaranty of the purchase.
13.

Several of the limited partner-defendants did not

execute guaranty agreements when first requested after October 10,
1980 and, upon learning of the financial distress of the
partnership in early 1981, subsequently declined to execute
guaranty agreements.
14.

The sale of the printing equipment by Roberts &

Porter and/or Continental Bank following repossession was
conducted in a commercially reasonable fashion.
15.

All of the proceeds from sale of the printing

equipment by Roberts & Porter and/or Continental Bank following
repossession were appropriately applied in reduction of the
balance due on the press and related equipment.
16.

Critical to the success of the printing business was

the opportunity of tax benefits being "passed to the limited
partner defendants.
17.

In order to have those tax benefits it was explained

in Exhibit "12" that the limited partners must subscribe to be
limited partners not later than June 30, 1980.
18.

The subscription agreements in evidence each

I indicate signature dates before June 30, 1980 although certain of
the subscription agreements were executed in August 1980 or later,
but the date of execution changed by Color Craft after execution
JUINNEY
SBEKER
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of the agreement by the limited partners and its submission to the
partnership.
19.

The guaranty agreement executed by Mariner F.

Bingham and Maralyn Bingham was altered after its execution by Mr.
and Mrs. Bingham and before its delivery to Roberts & Porter.
Such alteration was without the knowledge or consent of Mr. and
Mrs. Bingham.
20.

Because of experience with prior lenders and

significant experience in the financing business, Kelvyn H.
Cullimore understood before Roberts & Porter or Continental Bank
were even approached for the sale and financing of the Nebiolo
Press that in order to obtain 100% financing of the printing
equipment, each of the limited partners would be required to
execute guaranties of a portion of the indebtedness.
21.

From the inception, the managing general partner and

its officers knew that in order to acquire the Nebiolo Press the
guaranties of each of the limited partners would be required and
that the limited partnership had no alternative but to supply such
guaranties in order to obtain 100% financing of the equipment.
22.

As evidenced by the partial tax returns attached as

Exhibit "113", the tax deductions available for 1980 for a full
unit were approximately $30,000.00, in 1981 for a full unit were
$86,704.00, in 1982 for a full unit were $89,198.00.

In addition,

the investment tax credit for a half unit in 1981 was $51,949.00
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or an investment tax credit for a full unit in 1981 of over
$103,000.00.

These tax benefits perhaps may be subject to the

possibility of recapture.
23.

All of the foregoing tax deductions and credits were

made available based upon a 1980 capital contribution of
$25,000.00 and a 1981 capital contribution of $21,600.00 per full
unit.
24.

Shortly before trial Andrew Christensen was killed

in an airplane accident.

At the beginning of trial counsel

stipulated that the estate of Andrew Christensen be substituted in
his place as a defendant in this action.
25.

The promissory notes and purchase contract each

provide that Continental Bank may recover its attorneys1 fees
herein.

Counsel has stipulated that an affidavit of attorneys*

fees prepared in conformity with local rule may be filed as
evidence of the amount as to which CoiTtinental Bank is entitled to
judgment of attorneys* fees.

The affidavit of Anthony W.

Schofield establishes that Continental Bank has incurred
reasonable attorneys1 fees in the sum of $216,871.50 and costs in
the sum of $15,131.01.

There is chargeable to Kelvyn Cullimore

attorney's fees in the sum of $25,000.00, which fees are
reasonable.
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SUPPLEMENTAL CONCLUSIONS OF LAW
1.

All of the sales of equipment by Continental Bank

and/or Roberts & Porter following repossession of the printing
equipment from Color Craft Press, Ltd. were conducted in a
commercially reasonable fashion and all of the proceeds of all of
such sales were appropriately applied to the contract indebtedness,
2.

The managing general partner of the partnership

negotiated all of the terms of the purchase contract with Roberts
& Porter, including any financing terms and the waivers of any
defenses,
3.

The managing general partner knew all of the terms

of the purchase transaction, including the total purchase price of
$6.9 million prior to the time of the closing of the purchase
transaction.

n
DATED this / —

ft.

'Ify^vc^

day of February, 1988.
BY THE COURT:
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APPROVED AS TO FORM:
OLSEN, HINTZE, NIELSON & HILL
Attorneys for certain defendants

G- / W
By:

Harold A. Hintze

Kay L. Mclff
Attorney for certaii

enaants

CERTIFICATE OF SERVICE
I hereby certify that on the idpscNday of -Februarys 1988,
a true and correct copy of the foregoing SUPPLEMENTAL FINDINGS OF
FACT AND CONCLUSIONS OF LAW was mailed, postage prepaid, to:
Harold Hintze
3319 N. University Avenue
Suite 200"
Provo, Utah 84604
K.L. Mclff
150 N. Main Street
Richfield, Utah 84701

££.
[42511]
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Tab 2

EXHIBIT 12

(only portions reproduced here)

Proposal For
Purchasing and Financing
Additional Equipment
Including A
Second Web Press

Color Craft Press, Ltd.
1122 South 2250 West
Salt Lake Cityf Utah 84104
(80U-967-7377

June 1980

COLOR CRAFT PRESS, LTD.
Justification for
Purchase of New Equipment

The contents of this proposal contain the thought process of
management and their reasons for recommending the purchase of
additional equipment for Color Craft Press, Ltd.
Factors such as escalating costs, availability and other
nonoperating profit reasons are not reviewed or discussed.
These reasons may have vailidity, but do not produce immediate
return.
The letter on the immediate following pages to Mr. David Horn
summarizes the justifications for the purchase of the
equipment.
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COLOR CRAFT PRESS, LTD*
SECOND PRESS
Proposal

Expansion of Partnership
It is proposed that the Color Craft Press, Ltd.f Limited
Partnership be expanded to provide for the purchase of a
second web press and auxilliary equipment to expand the
capacity of the company for binding and supplemental
printing.
Equipment Cost
The new equipment will cost:
Auxilliary Equipment
New Press

$ 450r000
2,700,000

Additional Capital
To provide operating capital and to secure, inasmuch as
possible, the financial success of the partnership, an
additional $1,200,000 will be invested. As in the original
injection of cash, the funds will be divided between capital
contribution and subordinate loan as follows:
Capital Contribution
Subordinate Loan

$600,000
$600,000

The Subordinate Loan will be repaid prior to any distribution
of capital, but will be subordinate to all other debt of. the
partnership. In order of priority it would be.treated as
equity, superior only to the capital contribution.
Twenty four additional units will be issued in the amount of
$50,000 each.
The funds will be injected as follows:
Date
June 1980
August 25, 1980
October 25, 1980
January 10, 1981
Total

Subordinate
Loan

$10,000
15,000
$25,000

Capital
Contribution
$10,000
10,000
5,000
$25,000
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No Dilution of Original Partners
There will be no dilution of the original partners in so far
as their initial investment is concerned.
The new investment will apply only to the new equipment.
Partnership books and records will be kept on each major
piece of equipment. Appropriate allocation of overhead and
general expenses will be made. Each of the major pieces of
equipment will have a profit and expense record.
Depreciation will be allocated to partners based on their
'.Investment as it relates to the specific piece of equlpmeiit^
The co-mingling of cash is necessary for the smooth operation
of the partnership. From a bookkeeping procedure, the
presses will be treated almost as if they are two separate
companies.
Profits—Losses—Distributions
Profits and losses will be divided on the same ratio and same
manner as in the original partnership agreement. Reference
is made to Section 9, 10, and 11, which appear on the
following pages.
Schedule of Equipment Installation
The auxilliary equipment will be delivered in mid-summer of
1980. The second press will be installed and operational by
year end, 1981.
In the event that the financing should not materialize as
anticipated on the second press or in the event that other
problems occur which prevent the installation thereof, only
$7,000 will be invested by each of the 24 participants. Any
additional funds invested would be returned.
It is anticipated that if a problem in this regard exists it
will be known by the time the second injection of cash by the
partners is scheduled.
Structure of Partnership
The partnership has been structured to allow the maximum tax
benefits possible to be passed on to the Limited Partners,
'and to provide a vehicle whereby the Limited Partners are
removed from a risk position as rapidly as economics will
permit.
The structure also provides great incentive for management to
succeed.
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COLOR CRAFT PRESS, LTD.
SECOND PRESS
Risk Factors

An additional (or initial) investment in Color Craft Pressf
Ltd,, whether a capital contribution or a loan, entails
risk.
Color Craft Press, Ltd. is a new company with minimal
experience. There can be no assurance that a successful
business operation will be achieved.
The addition of a new press will present problems and
challenges which will further burden the management of the
company.
Reference should be made to the risk factors presented in the
prior disclosure documents. These risk factors appear in the
section entitled "Partnership."
There can can be no assurance that the financial projections
presented in this proposal will be achieved. The projections
are the best estimates of the management personnel of Color
Craft Press, Ltd.
The general economic situation of the country could adversely
affect the printing business and cause problems beyond the
control of management.
Tax aspects of this proposal should be verified by the
investor's own counsel.
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COLOR CRAFT PRESS, LTD.
SECOND PRESS
Summary
of
Proposal

Investment
The proposal to expand the partnership is basically the same
*as the initial structure of the partnership.
The total cost of the new equipment will be:
Auxilliary Equipment
Second Web Press
Total

$

450,000
2^700,000

$3^150,000

The auxilliary equipment will be delivered in mid-summer of
1980.
The second web press will be installed and operational by
year end, 1980.
The equity to be invested will be:
24 units of $50,000 for a total of $1,200,000
This money will be invested as follows:
Date

Per Unit

June 1980
August 25, 1980
October 25, 1980
January 10, 1981

$10,000
10,000
15,000
15,000

Total
$240,000
240,000
360,000
360,000

The investment will be treated as follows:
Date
June 1980
August 1980
October 1980
January 1981
Total

Subordinate
Loan

$10,000
15,000
$25,000

Capital
Contribution
$10,000
10,000
5,000
$25,000
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In the event that the second press is not approved for
delivery and financing by mid-Auqust, three thousand dollars
of the first investment will be returned to the holder of each
unit." Thus the total investment in the company would be
$7f000 per unit or a total of $168,000.
Expansion of Partnership
There will be no dilution of the initial investors in so far
as their original investment is concerned.
-The new investment will apply only to the hew equipment.
Books and records will be kept on each major piece of
equipment. Appropriate allocations of overhead and general
expenses will be made.
Sharing of Profits and Losses
The sharing of profits and losses will be the same as in the
initial partnership agreement. (See following pages for
excerpts.)
Projected Tax Benefits
The projected tax benefits for the total investment appear on
a following page. In the event that only the auxilliary
equipment is purchased, the tax benefits in 1980 per unit are
projected to be:
Investment
Investment Tax Credit
Deductions

$7,000
$1,530
2,760

Increase in Spendable Income tb
Tax Payer in a 50% Bracket

$2,910
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JLOR CRAFT rnwo, «*~.
Second Press
Projected
Tax Benefits
and Increase in Spendable Income
for 1980

The following assumptions- were made in determining the tax
benefits from investment in Color Craft Press, Ltd for the
second press and the auxiliiary equipment in 1980.
1.

There will be no earnings from the use of the new
equipment or press during 1980.

2.

The Color Craft Press,
Ltd. tax return will
sho.w a break even operation on the original
equipment for the year.

3.

All installation and expenses will occur as
scheduled in the presentation.

The following expenses are projected to be deducted:
Extra Salaries & Fees
Costs Incident to the Start
Up of the New Fquipment
Depreciation on Equipment
Used
New

$ 85,000
25,0*00
$ 30,000
320,000

Total

350,000

Interest During Installation
Sales Tax
Total Expenses Deducted

125,000
125,000
$710,000

Investment Tax Credit

$295,000

If the assumptions are correct, a taxpayer in the 50% bracket
would receive the following benefit from these tax deductions
based on a $50,000 investment.
Total Investment in 1980
Total Tax Deduction
Benefit (50%)
Investment Tax Credit

$ 35,000
$ 29,000

Increase in Spendable Income

14,000
12,000
$ 26,500

There can be no assurance that all of the projections will be
—*p»ph investor should consult their own tax counsel.

COLOR CRAFT PRESS, LTD.
Guarantors

The following pages contain financial statements of those who
will guarantee repayemnt of the loan on the second press for
Color Craft Press, Ltd.
The individuals will sign the guarantee of repayment on a
joint and several basis. The liability of each individual,
however, will be limited to 150% of his pro rated share of
the new invested capital. Thus if a particular investor had
supplied 10% of the new invested capital, his share of the
guarantee of the loan on the press would be limited to 15% of
the total loan.
In addition, A.V. Moxley, Kelyvn H. Cullimore, and William G.
O'Mara will guarantee repayment of 100% of the loan.
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EXHIBIT 32

August 12, 1980

Dear Partner:
You will be happy to know that things are progressing
very well. The used Crabtree-Vickers 5 color sheet fed press
has arrived and is in the process of being erected. -It is
expected to be operational by September 1, 1980.
The 8 unit Nebiolo Web Press has been approved by the
financier and should begin arriving by the middle of October.
We have been assured that it will be operational no later
than December 31, 1980.
As you perhaps already know, we have scheduled a Partnership meeting for 12;00 noon, Friday, October 3, 1980 at the
plant. We urge you to arrange your schedule so you can join
us at this important meeting.
IMPORTANT: We need the following items as checked from
you immediately:
*

X
*

Current financial statement
Subscription agreement and/or note signed by
both husband and wife.
Attached subordination agreement and guarantee
signed by both* husband and wife.

One additional reminder; Please ""remember your 2nd
deposit which is due 8-25-80. This can either be returned
with the above items or sent separately |>rior to that time.
Please send to the attention of James S. Hayward, Operations
Vice President, Color Craft Press, Inc.
Thank you very much for your association and friendship,
Cordially,
IT
»Wi\.«»
A.V.
"Virice" Moxley
Secretary-Treasurer

VM/jl
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EXHIBIT 35

September 22, 1980

Partners of Color Craft Press Ltd.

Dear Partners:
As you know, we are planning to have a Partnership meeting on
October 3, 1980. The time of the meeting is noon and we will
plan to have a light lunch and spend approximately 1 hour
together in a business meeting.
The purpose of the meeting is to update you on the progress wehave made, both with the initial press equipment and with the
new equipment which is being ordered.
There are several documents which need to be signed by each of
you, so it is rather important that you be in attendance if at
all possible. If you cannot attend, please notify me as soon
as possible so that we make arrangements to get the documents
to you for execution.
We appreciate the support which each of you have shown to us,
and we assure you of our dedication to a effective and
profitable operation.

Sincerely,

James S. Hayward
Vice P r e s i d e n t , Operations
JH/jl
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EXHIBIT 36

(Exhibits A, B & D not reproduced here)
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September 22, 1980

TO THE CLASS B COLOR CRAFT PRESS, LTD. INVESTORS:
This letter is written for che purpose of confirming in writing
the various developments in connection with the addition of Class B
partners to Color Craft Press, Ltd. Partnership and the business of
the Partnership which have be6n discussed with each of you
individually. There have been a number of significant changes in
the proposal as originally made with respect to the additional
equipment to be acquired, the cost thereof, the amount of debt
guaranteed by Class B partners, the time for delivery of the press,
the number of Class B Units, and other related matters. These
changes affect the assumptions upon which various projections furnished to you were made; however, these projections were primarily
for illustration and should not, in any event, be relied upon as
indicative of future Partnership operations. This disclosure will
provide information with respect to the changes, clarify specifics
of prior discussions, and answer some questions and outline the
progress of the Partnership to date. Also attached are several
exhibits, the principal terms of which are summarized herein.
FORMATION OF THE PARTNERSHIP
The Partnership was organized in June 1979 for the purpose of
acquiring and operating a Harris M H O Printing Press and related
equipment ("Press A") and to engage in the printing and publishing
business. A Certificate of Limited Partnership was filed on June
29, 1979 in Salt Lake County and amended Certificates were filed to
reflect the identity of all Class A limited partners. Ten Class A
Units have been purchased by the Class A limited partners.
In July 1980 the Partnership Agreement was restated and amended
to include the addition of Class B limited partners. The purpose of
adding additional limited partners was to make possible the purchase
of a Nebiolo Target 1 Web Offset Press and related equipment ("Press
B"). An amended Certificate of Limited Partnership will be filed to
reflect the identity of all Class B limited partners. The benefits
and burdens associated with the operations of Press A shall be
separately allocated to the Class A limited partners, and the
benefits and burdens associated with the operations of Press B shall
be separately allocated to Class B limited partners. Twenty-eight
Class B Units are or will be purchased by the Class B limited
partners. This is four more Units than was initially proposed.
IDENTITY AND RELATIONSHIP OF GENERAL PARTNERS
The general partners of the Partnership are Color Craft Press,
Inc., a Utah corporation, and William G. O'Mara. Pursuant to the
Partnership Agreement, Color Craft Press, Inc. is designated as the
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managing general partner and will be responsible for operation of
the Partnership business. The officers, directors and shareholders
of Color Craft Press, Inc. are William G. 0!Mara, a resident of Salt
Lake City who has prior experience in the printing and publishing
business and is currently the president of Color Craft Publishing,
Inc.; James S. Hayward, a resident of Salt Lake County, Utah, who has
prior experience in the printing business and is currently the
operations vice president of Color Craft Publishing, Inc.; David W.
Pratt, a resident of Salt Lake County, Utah, who has prior
experience in the printing business and is currently the sales vice
president of Color Craft Publishing, Inc.; and Kelvyn H. Cullimore
and A. V. Moxley who are residents of Salt Lake County. Messrs.
Cullimore and Moxley arranged for financing of Press A and Press B,
the organization* of the Partnership and subsequent modifications,
feasibility and marketing studies, and production evaluation. The
directors and stockholders of Color Craft Press, Inc. have entered
into a Voting Trust Agreement pursuant to which all of the shares of
Color Craft Press, Inc. have been deposited with Messrs. Cullimore
and Moxley as trustees of the voting trust. These trustees shall
have voting control of the managing general partner for a period of
ten years or until the date the limited partners of the Partnership
receive cash distributions equal to their initial and subsequent
cash contributions, are repaid all loans made to the Partnership,
and the principal amount of indebtedness relating to the Press A
purchased by the Partnership is reduced by 50 percent. Upon the
expiration of ten years or the prior occurrence of the foregoing
events, the shares shall be distributed free of the Voting Trust
Agreement, the effect of which will be to transfer voting control of
the managing general partner to William G. O'Mara, who is the holder
of 54 percent of the stock of Color Craft Press, Inc.
COMPENSATION OF GENERAL PARTNERS
For services rendered to the Partnejship in connection with
financing, feasibility and marketing studies, and for production
evaluation on each press, Messrs. Cullimore and Moxley have been
paid through their affiliate, S & D Consultants, Inc., the sum of
$60,000 for services in connection with Press A and will be paid the
lesser of five percent of the cost of the installed price of Press B
or $145,000 for services in connection with Press B. No
compensation shall be paid to the individual general partner as
such. The managing general partner shall be entitled to management
fees determined without regard to the income of the Partnership, but
computed separately for each press on the basis of cash of the
Partnership available for distribution as it relates to each
Partnership class as follows: (a) 20% of cash available for
distribution until such time as the Partnership has repaid all
loans, together with interest, made by the limited partners in the
particular class to the Partnership; (b) after all such loans have
been repaid, then 50% of cash available for distribution until such
time as cash distributions made to the partners in the particular
class equal, in the aggregate, 200% of the partners1 cumulative
capital contributions; (c) when cash distributions to the partners

in the particular class have been made, as set torth above, then 70%
of cash available for distribution shall be paid to the managing
general partner as management fees until the Partnership is
terminated. Cash available for distribution is defined as all cash
receipts (excluding capital-contributions, excess financing proceeds
or proceeds to the Partnership from the sale of substantially all of
the Partnership property or business), reduced by cash disbursements
for Partnership purposes, and all cash reserves deemed necessary and
set aside by the managing general partner as necessary to pay or to
assure payment of indebtedness incurred in connection with
acquisition of Press A or Press B or to otherwise conduct the
Partnership business (see "Financing" herein).
CAPITALIZATION OF PARTNERSHIP
Each of the Class A and Class B limited partners has made a
capital contribution to the Partnership in the amount set opposite
their names on the Signature Page of the Amendment to the
Certificate of Limited Partnership attached hereto as Exhibit A. In
addition, each of the Class A and Class B limited partners has
agreed to make loans to the Partnership, which loans are evidenced
by a Loan Agreement, Security Agreement and Financing Statement, and
a nonrecourse Promissory Note of the Partnership repayable on the
terms set forth in said note, all attached hereto as Exhibit B. The
aggregate amount of the loans will be approximately equal to the
capital contributed.
Each Class A or Class B limited partner has agreed to
contribute to the Partnership, in the same ratio of his ownership in
Class A or Class B units of the Partnership, the amounts of
principal and interest required in connection with financing for
acquisition of the Press A or B, as such payments come due, .to the
extent that the Partnership does not have sufficient cash from other
sources to make the payments. Such additional contributions shall
in no event exceed 500 percent of the limited partner's initial
contribution to the Partnership.
Each Class A limited partner and his wife have been or will be
required to personally guarantee repayment of indebtedness incurred
by the Partnership to acquire Press A and associated equipment;
provided, however, the maximum amount guaranteed by any Class A
limited partner shall not exceed 15 percent of the total
indebtedness.
Each Class B limited partner and his wife have been or will be
required to personally guarantee repayment of indebtedness incurred
by "the Partnership to acquire Press B and associated equipment;
provided, however, the maximum amount guaranteed by any Class B
limited partner shall not exceed 150 percent of such limited
partner's pro rata share of the total indebtedness of approximately
$3,550,000 with Roberts and Porter, Inc. and 15 percent of the total
indebtedness of approximately $450,000 with Litton Industries Credit
Corporation.
A o r\ i
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Should any limited partner fail to make additional contributions as required by the Partnership Agreement, the general
partner may, in lieu of enforcing payment, upon 30 day's notice,
elect to reduce the capital account of the defaulting limited
partner by $5,000, with a corresponding reduction in the number of
units in the Partnership purchased by such defaulting limited
partner. The $5,000 shall be retained by the partnership as
liquidated damages.
No limited partner shall take part in or interfere in any
manner with the management of the business of the Partnership or
transact any business for the Partnership. Each limited partner
must rely solely on the judgment of the managing general partner
with respect to the conduct of the Partnership business.
ALLOCATION OF PROFITS AND LOSSES
Generally, all profits, losses and each item of income, gain,
loss, deduction or credit, and expenses and cash available for
distribution shall be determined separately for each press and shall
be divided among and charged against the Class A or Class B limited
partners proportionately at the end of each taxable year of the
Partnership in the ratio which the number of units owned by each of
them bears to the total number of units owned by all of the partners
as of that date. Management fees payable to the managing general
partner shall be treated as an expense of the Partnership. In the
event of refinancing, sale, or other disposition of all or any
substantial part of the property or business of the Partnership, the
proceeds shall be allocated to the Class A or Class B partners in
accordance with the number of units owned by the partners in the
particular class until distributions equal 200 percent of cumulative
capital contributions and then shall be apportioned 50 percent to
the general partners and 50 percent to the limited partners pro rata
in accordance with their ownership of Partnership units in the
particular class.
RISKS OF PARTNERSHIP BUSINESS
There are a number of risks associated with investment in the
Partnership which have been discussed individually with each of the
partners. A summary of the principal risks is as follows:
(a) The Partnership has been engaged in the printing and
publishing business only since June 29, 1979 and there is no
assurance that printing operations will prove to be profitable in
the future. If income from operations is not sufficient for a
particular press, Class A or Class B limited partners will be
required to make additional contributions to the Partnership to make
payments on the Press A or Press B.
(b) The printing and publishing business is extremely competitive, with a high rate of business failure. The general
partners believe that the unique capacities and abilities of the
AOCki 1 ft

equipment being acquired by the Partnership will give the
Partnership a competitive advantage in the area of services which it
intends to offer. There is no assurance, however, that others will
not acquire similar equipment or that a demand for the services to be
offered by the Partnership exists.
(c) Assuming the receipt of capital contributions and proceeds
of loans from each of the limited partners, the Partnership will
have limited cash reserves to meet future obligations, including
press payments and operating expenses. Additional borrowings to
meet these expenses will increase the exposure of the Partnership to
losses.
(d) The management fees to be paid to the managing general
partner are substantial and will increase upon the occurrence of
certain events. Moreover, management fees are computed without
regard to income of the Partnership so that the managing general
partner may receive substantial compensation even though the
Partnership does not operate at a profit or is operating at a loss.
(e) Transferability of Partnership units is limited and no
public trading market presently exists or is expected to develop for
such interests. It is unlikely that such units will be accepted as
collateral for a loan. Thus, Partnership units cannot be easily
liquidated.
(f) The limited partners have not been separately represented
in connection with the formation of the Partnership.
(g) The Partnership has not obtained a ruling from the
Internal Revenue Service that it will be treated as a partnership
and not as an association taxable as a corporation. In addition, it
is possible that the Internal Revenue Service could challenge the
payment of compensation to the managing general partner, which is
determined on the basis of cash available for distribution, as a
distribution to a partner and not as compensation. Should such a
challenge be made and be sustained, it is possible that allocations
of items of profit, loss, deduction and credit could be reallocated
for tax purposes, adversely affecting all of the partners. In
addition, the Partnership intends to claim maximum investment tax
credit and to utilize accelerated methods of depreciation with
respect to the Press A and Press B and other assets which may be
challenged by the Internal Revenue Service. Further, it is possible
that the Internal Revenue Service could challenge the special
allocation of cash distributions to the general partners upon
refinancing, sale, or other disposition of all or any substantial
par_t of the property or business of the Partnership as not having
substantial economic effect• If such a challenge be sustained, a
greater percentage of the taxable gain would be allocated to the
limited partners. Each of the partners has been advised and
encouraged to consult with his tax advisor concerning the
consequences of participation in the Partnership.
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(h) Delays in delivery of Press B, whether caused by delays in
financing or otherwise, could alter the year in which deductions and
credits may be taken by the partners.
PROPOSED AND NEW PARTNERSHIP BUSINESS
In December 1979 the Partnership commenced operation of Press A
and has provided services for printing of brochures, small catalogs,
magazines and in other areas where the capacities of Press A have
been well suited and h^ve permitted efficient operation. The
business has steadily expanded and the Partnership achieved
profitable operations on a monthly basis in April 1980 after
incurring start-up losses in the first quarter of 1980. Unaudited
financial statements have been previously furnished to each of the
Class A limited partners.
With respect to the proposed operations associated with Press B
and the Class B limited partners, the Partnership has entered into a
contract with Roberts & Porter, Inc. Printing Machinery Group
(flR & P") -for the purchase of a Nebiolo Target 1 Web Offset Press and
accessories thereto, which collectively have been referred to herein
as Press B. Copies of said contracts are attached hereto as Exhibit
C. The Press B is one of the latest and most advanced web offset
presses now being manufactured and will operate and print at speeds
up to 25,000 impressions per hour. It also has the ability to print
four colors on both sides of two webs of paper—dried, folded and
ready for the bindery. The capacities and speed of Press B will
permit the Partnership to solicit printing business from customers
who require large volume, high quality, four-color material,
including larger magazines, catalogues and newspaper interests.
These potential customers represent a distinct market which the
Partnership cannot serve with its existing equipment.
It is expected that five units of the Press B -will be delivered
in Salt Lake City on approximately November 1, 1980. The remaining
four units of.the Press B are expected to be delivered in the first
quarter of 1981. Installation will require approximately six to
eight weeks on the first five units. A 14,650 square foot addition
to the building where the Partnership operates is in process to
accommodate Press B. Substantial orders have already been booked to
be filled as soon as the first five units of the Press B are
operating.
FINANCING
The projected cost of the Press B (including accessories and
incidental equipment") is $4,000,000. R & P has agreed to sell the
Nebiolo Target 1 Web Offset Press and accessories thereto on
contract to the Partnership in the approximate amount of $3,100,000.
The payment schedule is set forth on the R & P contract which is
attached as part of Exhibit C. In addition, R & P has also agreed to
finance a perfect binder manufactured and sold by Mueller-Martini to
the Partnership in the approximate amount of $440,000, with the
A O f\ 4 »\4*\

payment schedule as set forth on the second R & P contract for
financing which is attached, together with the Mueller-Martini
contract, as part of Exhibit C. The incidental equipment purchased
from Clark Industrial Trucks, Clarklift of Utah, Inc., Graphics
West, Dixon Paper Company, Heidelberg Pacific, Inc. and Harris
Corporation Commerical Press Division, as indicated by the orders
attached as part of Exhibit C, are being financed by Litton
Industries Credit Corporation VLitton") of Elmhurst, Illinois, in
the approximate total amount of $450,000. The Partnership has
executed and delivered a separate Collateral Promissory Note to
Litton in connection with the purchase from each company. The
principal amounts, interest rates and payment schedules of each such
Collateral Promissory Note are set forth on the Collateral
Promissory Notes, attached as part of Exhibit D. The Partnership has
also executed and delivered a Security Agreement covering the
incidental equipment purchased under each Collateral Promissory
Note. Each limited partner has also executed a Subordination
Agreement and an amendment thereto (collectively the "Subordination
Agreement") which prohibits any cash distributions from the
Partnership to limited partners except to reimburse any limited
partner for federal and state tax liabilities. THE SUBORDINATION
AGREEMENT ALSO REQUIRES EACH LIMITED PARTNER TO SUBORDINATE
REPAYMENT OF LOANS MADE BY HIM TO THE PARTNERSHIP TO REPAYMENT OF THE
LOANS MADE BY R & P AND LITTON, EXCEPT TO THE EXTENT THAT THE
PARTNERSHIP CAN REPAY THE SUBORDINATED INDEBTEDNESS OUT OF EXCESS
CASH AVAILABLE TO THE PARTNERSHIP SUCH THAT THE TOTAL CAPITAL OF THE
PARTNERSHIP, EXCLUDING THE AGGREGATE INDEBTEDNESS OWED BY THE
PARTNERSHIP TO THE LIMITED PARTNERS, IS NOT AT ANY TIME REDUCED
BELOW $500,000. Unless such cash amounts are available, the effect
of the Subordination Agreement is to prohibit the Partnership from
repaying loans made by the limited partners even though installments
of principal and interest may be due. Copies of the Security
Agreement and Subordination Agreement are attached hereto as part of
Exhibit D.
In addition, each Class B limited partner (and his wife) have
been required to execute a guarantee of repayment of indebtedness
not to exceed 150 percent of such limited partner's prorata share of
the total indebtedness with R & P and 15 percent of the total
indebtedness with Litton. Messrs. O'Mara, Cullimore and Moxley, and
their wives, as well as the managing general partner, have been
required to unconditionally guarantee repayment of the entire
indebtedness.
GENERAL
If the information furnished herein to each of you, together
wrth the exhibits, is in any way inconsistent with your
understanding of the Partnership's structure and business or the
relationship of each general and limited partner to the Partnership,
you may elect to treat this letter as an offer to rescind your
purchase of an interest in the Partnership and to receive back any
monies invested or loaned, together with six percent interest from
/lOft^rt^

the date monies invested were received. This offer will remain open
for a period of 30 days to any limited partner.
We are pleased to respond to questions at any time from any
limited partner. We look forward to a long and mutually profitable
association.
Very truly yours,
COLOR CRAFT PRESS, LTD.
By

L*'„O'*'+Z

fS/

f 'J''^'*—

William'G. O'Mara
General Partner
COLOR CRAFT PRESS, INC.
(Managing General Partner)
Board of Directors:

/A.' V: Moxley

~7"

420122

EXHIBIT C

Roberts and Porter, Inc. contracts for
purchase of Nebiolo Target 1 Web Offset
Press and financing of Perfect Binder
Mueller-Martini purchase contract

The Exhibit C documents are not available at this time, but
the following tentative information is provided, which is subject
to change upon execution of the final documents:
1.
Nebiolo Target 1 Web Offset Press. The approximate
final installed price will be $3,000,000. With a projected interest rate of 15 percent on the -date of delivery, the monthly
installment payments would be as follows on the purchase of the
press:
Payment No. 1 (November 1980)

2
3
4
5
6
7
8
9
10
11
12
13- 24
25- 84
Balloon Payment

$

10,000
10,000

-0-0-010,000
20,000
20,000
20,000
31,000
31,000
31,000
45,884
57,973
693,266
1.

2.
Perfect Binder. The approximate final installed price
will be $440,000. With a projected interest rate of 15 percent at
the date of delivery, monthly installment payments would be
$8,490.57 on the purchase of the perfect binder.
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Jkf *3,658,099.80

No.

CC-2B

v"-|
'/RAE
15% per annum
„, .
,,,.
_ _ ,
Ch,ca
TERM 85 Months
9°' lllino,s October
The undersigned, for value received, promises to pay to the order of

_
7

»

,„ Q n
-^-

,9

ROBERTS S PORTER, INC. (hereinafter, together with any holder hereof, called R & P ) ,
at its office in Des Plaines, Illinois,
the sum of Three million Six hundred fifty eight thousand ninety nine S 80/lOCDol lars
($ 3>658,099.80

) in successive monthly installments each of

see Schedule A

(except the final installment which may be slightly more of less and which shall be
the balance owing under this Note), commencing on the
19

80

15th

day of

, and on the same date of each month thereafter until paid in full.

October

,

The

principal amount of each of said installments shall bear interest (computed for the
actual number of days elapsed on the basis of a year consisting of 360 days) after
maturity until paid at the rate of

18

per cent per annum.

The term "Collateral", as used herein, shall mean:
property, if any:

(i) the following described

one (1) new Nebiolo Web offset press composed of five (5) units,

folder and various accessories as described in Contract dated October 7, 1980, and
described as Press B. Serial No. 20168.
;
(ii) any and all other property of every kind or description (a) of or in the name of
the undersigned now or hereafter, for any reason or purpose whatsoever, in the possession or control of, or in transit to, R & P or any agent or bailee for R & P, or (b)
in which R S P now or hereafter has a security interest securing any of the Liabilities
(as hereinafter defined) pursuant to the provisions of any written agreement or instrument other than this Note; and (iii) any and all dividends, distributions and other
rights on or with respect to, and substitutions for_and proceeds of, any of the foregoing. The term "Liabilities", as used herein, shall mean all obligations of the
undersigned under this Note and all other obligations of the undersigned to R & P, howsoever created, arising or evidenced, whether direct or indirect, absolute or contingent, or now or hereafter existing, or due or to become due. The undersigned agrees
that, to secure the payment of this Note and all other Liabilities, R 5 P shall have
a lien upon and security interest in the Collateral and any and all balances, credits,
deposits, accounts or moneys of or in the name of the undersigned now or hereafter
with R & P; and the undersigned further agrees to deliver to R & P, upon its request,
in due form for transfer, any of the Collateral which may at any time be in or come
into the possession or control of the undersigned. The cancellation or surrender of
this Note, upon payment or otherwise, shall not affect the right of R & P to retain
the Collateral for any other Liabilities. R & P shall be deemed to have exercised
reasonable care in the custody and preservation of the Collateral if it takes such
action for that purpose as the undersigned shall request in writing, but failure of
R & P to comply with any such request shall not of itself be deemed a failure to exercise reasonable care, and no failure of R & P to preserve or protect any rights with
respect to the Collateral against prior parties, or to do any act with respect to preservation of the Collateral not so requested by the undersigned, shall be deemed a
failure to exercise reasonable care in the custody or preservation of the Collateral.
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All obligations of the undersigned, and all rights, powers and remedies of R S P,
expressed herein shall be in addition to, and not in limitation of, those provided by
law or in any written agreement or instrument (other than this Note) relating to any*
of the Liabilities or any security therefor. In addition to all other rights possessed by it. R S P may from time to time, whether before or after Default (as hereinafter defined), at its sole discretion and without notice to the undersigned, take
any or all of the following actions: (a) transfer all or any part of the Collateral
into the name of R & P or its nominee, with or without disclosing that such Collateral is subject to the lien and security interest hereunder; (b) notify any obligors
on any of the Collateral to make payment to R & P of any amounts due or to become
due with respect thereto; (c) enforce collection of any of the Collateral by suit or
otherwise, or surrender, release or exchange all or any part thereof: (d) take control
of any proceeds of any of the Collateral, and (e) extend or renew for one or more
periods (whether or not longer than the original period) this Note or any obligation
of any nature of any obligor with respect to this Note or any of the Collateral and
grant any releases, compromises or indulgences with respect to this Note or any extension or renewal thereof or any security therefor or to any obligor hereunder or
thereunder.
If the undersigned shall fail to pay> when due, any amount payable with respect
to any of the Liabilities or to perform any other obligation to R & P, or if any statement, representation or warranty in any application for the loan evidenced hereby, or
in any supporting document, is untrue in any material respect as to the date made, or
if the undersigned or any Collateral or any balances, credits, deposits, accounts or
moneys of or in the name of the undersigned now or hereafter with R & P shall become
subject to order of any court or to any other legal process or restraint or to any
adverse claim, or if R £ P shall feel insecure for any Reason whatsoever, such event
shall constitute a Default hereunder. Upon Default, (1) this Note and all' other
Liabilities may (notwithstanding any provisions thereof), at the option of R & P, and
without demand or notice of any kind, be declared, and thereupon immediately shall
become, due and payable, (2) R & P may, from time to time, without demand or notice
of any kind, appropriate and apply toward the payment of such of the Liabilities, and
in such order of application, as R & P may from time to time elect, any and all
balances, credits, deposits, accounts or moneys of or in the name of the undersigned
then or thereafter with R & P, (3) the undersigned agrees to pay all expenses, including reasonable attorneys1 fees and legal expense's, incurred by R & P in endeavoring to collect any of the Liabilities or to enforce its rights with respect to any
of the Collateral, and (k) R £ P may exercise from time to time any rights and remedies^
available to it under the Uniform Commercial Code as in effect from time to time in
Illinois or otherwise available to it. Without limiting the foregoing, upon Default
R & P may, to the fullest extent permitted by applicable law, without notice, advertisement, hearing or process of law of any kind, (a) enter upon any premises where any
of the Collateral may be located and take possession of and remove such Collateral,
(b) sell any or all of the Collateral, free of all rights and claims of the undersigned
therein and thereto, at any public or private sale or brokers1 board, and (c) bid for and
purchase any or all of the Collateral at any such sale or brokers1 board. The undersigned hereby expressly waives presentment, demand, notice of dishonor, protest and, to
the fullest extent permitted by applicable law, any and all other notices, advertisements,
hearings or process of law in connection with the exercise by R & P of any of its rights
and remedies upon Default. If any notification of intended disposition of any of the
Collateral is required by law, such notification, if mailed, shall be deemed reasonably
and properly given if mailed at least five days before such disposition, postage prepaid,

-3addressed to the undersigned either at the address shown below or at any other address
of the undersigned appearing on the records of R 5 P. Any notice to the undersigned
may, if there is more than one undersigned, be given tfo all of the undersigned care of
any one of the undersigned selected by R S P. Any proceeds of any of the Collateral
received by R S P may be applied by R & P to the payment of expenses in connection
with the Collateral, including reasonable attorneys1 fees and legal expenses, and any
balance of such proceeds may be applied by R S P toward the payment of such of the
Liabilities, and in such order of application, as R & P may from time to time elect.
If there is more than one undersigned, R & P may pay any surplus to which the undersigned may be entitled to any one or more of the undersigned selected by R & P.
Upon repayment of this Note in full before the scheduled maturity hereof, a credit
for any unearned interest, computed on the basis of the Rule of 78's (sum of the digits)
method, will be granted.
No delay on the part of R & P in the exercise of any right or remedy shall operate
as a waiver thereof, and no single or partial exercise by R & P of any right or remedy
shall preclude other or further exercise thereof or the exercise of any right or remedy.
If more than one party shall execute this Note, the tepn "undersigned11 as used herein
shall mean all parties signing this Note and each of them, and all such parties shall
be jointly and severally obligated hereunder.
The loan evidenced hereby has been made, and this Note has been delivered, at
Chicago, Illinois, and shall be governed by and construed in accordance with the laws
of the State of Illinois. If this Note is not dated when executed by the undersigned,
R & P is hereby authorized, without notice to the undersigned, to date this Note as of
the date when the loan evidenced hereby is made. Wherever possible each provision of
this Note shall be interpreted in such manner as to be effective and valid under applicable law, but if any provision of this Note shall be prohibited by or invalid under
such law, such provision shall be ineffective to the extent of such prohibition or
invalidity, without invalidating the remainder of such provision or the remaining provisions of this Note.

Address :

_

Address: &-&£
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For value received, the undersigned (who, if two or more in number, shall be jointly
and severally obligated hereunder) hereby unconditionally guarantee(s) the payment of
the Note on the and all extensions or renewals thereof, and all expenses (including
reasonable attorneys1 fees and legal expenses) incurred in the collection thereof, the
enforcement of rights under any security therefor and the enforcement hereof, and waive(s)
presentment, demand, notice of dishonor, protest, and all other notices whatsoever, and
agree(s) that the holder of said Note may from time to time, at its sole discretion, extend or renew said Note for one or more periods (whether or not longer than the original
period of said Note) and grant any releases, compromises or indulgences with respect to
said Note or any extension or renewal thereof or any security therefor or to any obligor
thereunder or hereunder, all without notice to any of the undersigned and without affecting the obligations of the undersigned hereunder.

Roberts & Porter, Inc.
Printing Machinery Group
Established in 1897

125 E Oakton Street
Des Plames, IL 60018
(312) 296-2000

EXHIBIT D
R & P P A Y M E N T TERMS A N D SCHEDULE
to C o n t r a c t Dated October 7, 1980
Between Roberts & P o r t e r , Inc. and Color C r a f t Press, L t d .
Price Schedule
The Purchaser agrees to pay Seller for said machinery as follows:
1.
2.
3.
4.
5.
6.

Purchase Price
Tax (5% Utah Sales Tax)
Delivery and Installation Charge
T O T A L DELIVERY A N D INSTALLED
PRICE
Finance Charge @ 15% //I
TIME Balance

$2,759,700.00
$ 138,000.00
$ 245,300.00
$3,143,000.00
$3,078,259.20
$6,221,259.20

Payment Schedule - //I
MONTH - #2

PRESS " A " *

I
2
3
4
5
6
7
8
9
10
II
12
13 thru 24
25 thru 84
85

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

4,120.00
4,120.00
0
0
0
4,120.00
8,240.00
8,240.00
8,240.00
12,772.00
12,772.00
12,772.00
18,540.00
25,393.59
741,667.00

PRESS "B" *
5,880.00
5,880.00
0
0
0
5,880.00
11,760.00
11,760.00
11,760.00
18,228.00
18,228.00
18,228.00
26,460.00
36,241.33
$1,058,496.00
$
$
$
$
$
$
$
$
$
$
$
$
$
$

NOTES TO PAYMENT SCHEDULE
//I

#2.
#3

It is understood by both parties of this contract that this Payment Schedule
is an estimated schedule based on the R & P financing rate at the t i m e of signing this c o n t r a c t , however i t is agreed that the actual payment schedule w i l l
be generated during the month in which R & P accepts the contract and Purchaser
commences payments, and i t will be based on the then prevailing R & P finance
rates.
Month number 1 as indicated by this schedule will be the month in which R & P
accepts the c o n t r a c t and Purchaser commences payments.
The amounts shown on these schedules are fixed for months I thru 24. The
actual amount for the monthly payments 25 thru 85 may vary based on the
actual rate at t i m e of acceptance as referenced in N o t e / / I above.
I
Page I of 2

R & P guarantees to the Purchaser that if his account is in good standing after
the 84th payment period, R & P w i l l make additional financing available to
Purchaser at the then prevailing r a t e for up to a maximum of seven (7) years.
The basic terms and conditions of the formal c o n t r a c t shall prevail where
i t pertains to payments, security interest, late charges, except as indicated
or superseded by any of the addendums.
In addition to the terms and conditions stated in the general contract there
w i l l be the below listed documents signed by each l i m i t e d partner.
a.

Subordination Agreement

b.

Personal Guarantee of L i m i t e d Repayment of Indebtedness

Each General Partner w i l l also sign:
a.

Subordination Agreement

b.

Personal Guarantee of Repayment of Total Indebtedness.

it^HL^l —
Purchaser

Seller

GUARANTY AGREEMENT

Guaranty Agreement ("this guaranty") dated as of the Y'SL day
OcJro^e^L
19 ?Q from
KcZ-Cuffsd
W^ £%t////»to*.g
("Guarantor") to Roberts & Porter, Inc. , a'Delaware corporation.
Seller and <K<^LU}//J
/r- (JU///SH*)&£
, an individual
("Buyer"), propose to 'execute and deliver Equipment Contract
Purchase Agreement dated (S>a-fy k-l^ 7j C'itrd providing for the
purchase by Seller to Buyer or Printing Machinery described in
Exhibit "A" therein described and attached. In order to induce
Seller to enter into the Contract, Guarantor hereby agrees as
follows:
of

1.
Guarantor hereby unconditionally guarantees (i) the full
and prompt payment when due of any and all payments and other
amounts payable by Buyer under the Contract during the Contract
term on the date or dates on which such payments of other amounts
shall by the terms of the Contract be payable, and (ii) the due and
punctual performance of all other obligations to be performed by
Buyer under the Contract during such Contract term thereof. All'
such payments, other amounts and obligations which are hereby
guaranteed by Guarantor are hereinafter collectively called the
"Liabilities."
2.
This guaranty shall be a continuing, absolute and unconditional guaranty and shall remain in full force and effect as
to Guarantor until such time as the Liabilities are paid in
iull.A
Notwithstanding anything to the contrary contained herein, the^/
obligations for which the undersigned herein guarantee shall J#*v
limited to and shall not exceed one hundred £mitf percent (l<OQ%¥ oj/
the undersigned1 s pro rata share as a limited partner of Color
Craft Press, Ltd. of the indebtedness of the amount of Exhibit "A."
The undersigned's pro rata share is /go c/c
3.
Guarantor agrees that if at any time all of any part of
any payment theretofore applied by Seller to any of the Liabilities
is or must be rescinded or returned by Seller for any reason
whatsoever (including, without limitation, the insolvency,
bankruptcy or reorganization of Buyer), such Liabilities shall, for
the purposes of this guaranty, to the extent that such payment is or
must be rescinded or returned, be deemed to have continued in
existence, notwithstanding such application by Seller, and this
guaranty shall continue to be effective or be reinstated, as the

case may be, as to such Liabilities, all as though such application
by Seller had not been made.
4.
The Seller may, from time to time, without notice to
Guarantor, take all or any of the following actions: (a) obtain a
security interest in any property to secure any of the liabilities
or any obligations hereunder, (b) retain or obtain the primary or
secondary liability of any party or parties, in addition to
Guarantor, with respect to any of the Liabilities, whether or not
Seller shall have proceeded against any other party primarily or
secondarily liable on any of the Liabilities.
5.
Seller may, from time to time, without notice to
Guarantor, assign or transfer the Contract and any or all of the
"Equipment" therein described; and, notwithstanding any such
assignment or transfer or any subsequent assignment or transfer
thereof, the Liabilities represented thereby shall be and remain
Liabilities for the purposes of this guaranty, and each and every
immediate and successive assignee or transferee of any of the
Liabilities or of any interest therein shall, to the extent of the
interest of such assignee or transferee as if such assignee or
transferee were Seller; provided, however, that, unless Seller
shall otherwise consent in writing, Seller shall have an unimpaired
right, prior and superior to that of any such assignee or
transferee, to enforce this guaranty, for the benefit of the
Seller, as to those of the Liabilities which the Seller has not
assigned or transferred.
I
6.
No delay on the part of the Seller in the exercise of any
right or remedy shall operate as a waiver thereof, and no single or
partial exercise by Seller of any right or remedy shall preclude
other or further exercise thereof or the exercise of any other
right or remedy. No action of Seller permitted hereunder shall in
any way impair or affect this guaranty. _ For the purposes bf this
guaranty, Liabilities shall include all obligations of Buyer to
Seller under the Seller, notwithstanding any right or power of
Buyer or anyone else to assert any claim or defense as to the
invalidity or unenforceability of any such obligation, and no such
claim or defense shall impair or affect the obligations of the
undersigned hereunder.
7.
This guaranty shall be binding upon Guarantor and upon
the successors and assigns of Guarantor.
8.
This guaranty has been made and delivered at
£ > / A / t>fc<2„ (jjfcr/
££T~O £\
and shall be governed by the
laws of the
" Qf-g'hf
<&-£• ^f^h
• Wherever possible, each
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provision of this guaranty shall be interpreted in such manner as
to be effective and valid under applicable law, but if any
provision of this guaranty shall be prohibited by or invalid under
such law, such provision shall be ineffective to the extent of such
prohibition or invalidity, without invalidating the remainder of
such provision or Che remaining provisions of this guaranty.
Dated at
written.

S ^ rf* AP^Q.

(?Ct(s, hht b as of the date fii r s t
7'
^^^

above

s

Address:
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("Guarantor ) to Roberts & Porter, Inc., a Delaware'corporation.
Seller and
/}. c/> /frt<? X / -£ y
, an individual
("Buyer") , propose to execute arte deliver Equipment Contract
Purchase Agreement dated ttfc^iyie £"U "7, /^^providing for the
purchase by Seller to Buyer oT Printing Machinery described in
Exhibit "A" therein described and attached. In order to induce
Seller^ to enter into the Contract, Guarantor hereby agrees as
follows:
1.
Guarantor hereby unconditionally guarantees (i) the full
and prompt payment when due of any and all payments and other
amounts payable by Buyer under the Contract during the Contract
term on the date or dates on which such payments of other amounts
shall by the terms of the Contract be payable, and (ii) the due and
punctual performance of all other obligations to be performed by
Buyer under the Contract during such Contract term thereof. All"
such payments, other amounts and obligations which are hereby
guaranteed by Guarantor are hereinafter collectively called the
"Liabilities."
2.
This guaranty shall be a continuing, absolute and unconditional guaranty and shall remain in full force and effect as
to Guarantor until such time as the Liabilities are paid in full.
Notwithstanding anything to the contrary contained herein, the
obligations for which the undersigned herein guarantee shall h^
limited to and shall not exceed one hundred £ M B ? percent (100%; of
the undersigned's pro rata share as a limited partner of Color
Craft Press, Ltd. of the indebtedness of the amount of Exhibit "A."
The undersigned's pro rata share is /#Q °/o
3.
Guarantor agrees that if at any time all of any part of
any payment theretofore applied by Seller to any of the Liabilities
is or must be rescinded or returned by Seller for any reason
whatsoever (including, without limitation, the insolvency,
bankruptcy or reorganization of Buyer), such Liabilities shall, for
the purposes of this guaranty, to the extent that such payment is or
must be rescinded or returned, be deemed to have continued in
existence, notwithstanding such application by Seller, and this
guaranty shall continue to be effective or be reinstated, as the

case may be, as to such Liabilities, all as though such application
by Seller had not been made.
4.
The Seller may, from time to time, without notice to
Guarantor, take all or any of the following actions: (a) obtain a
security interest in any property to secure any of the liabilities
or any obligations hereunder, (b) retain or obtain the primary or
secondary
liability of any party or parties, in addition
to
Guarantor, with respect to any of the Liabilities, whether or not
Seller shall have proceeded against any other party primarily or
secondarily liable on any of the Liabilities.
5.
Seller may, from time to time, without notice to
Guarantor, assign or transfer the Contract and any or all of the
"Equipment" therein described; and, notwithstanding any such
assignment or transfer or any subsequent assignment or transfer
thereof, the Liabilities represented thereby shall be and remain
Liabilities for the purposes of this guaranty, and each and every
immediate and successive assignee or transferee of any of the
Liabilities or of any interest therein shall, to the extent of the
interest of such assignee or transferee as if such assignee or
transferee were Seller; provided, however, that, unless Seller
shall otherwise consent in writing, Seller shall have an unimpaired
right, prior and superior to that of any such assignee or
transferee, to enforce this guaranty, for the benefit of the
Seller, as to those of the Liabilities which the Seller has not
assigned or transferred.
6.
No delay on the part of the Seller in the exercise of any
right or remedy shall operate as a waiver thereof, and no single or
partial exercise by Seller of any right or remedy shall preclude
other or further exercise thereof or the exercise of any other
right or remedy. No action of Seller permitted hereunder shall in
any way impair or affect this guaranty. -For the purposes Of this
guaranty, Liabilities shall include all obligations of Buyer to
Seller under the Seller, notwithstanding any right or power of
Buyer or anyone else to assert any claim or defense as to the
invalidity or unenforceability of any such obligation, and no such
claim or defense shall impair or affect the obligations of the
undersigned hereunder.
7.
This guaranty shall be binding upon Guarantor and upon
the successors and assigns of Guarantor.
8.
This guaranty has been made and delivered at
£> ^/-/ *£g. CstzTj
£CT-q 4
and shall be governed by the
laws of the
' ^-f^f^ <**•£ *<fvh
Wherever possible, each
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provision of this guaranty shall be interpreted in such manner as
to be effective and valid under applicable law, but if any
provision of this guaranty shall be prohibited by or invalid under
such law, such provision shall be ineffective to the extent of such
prohibition or invalidity, without invalidating the remainder of
such provision or t!he remaining provisions of this guaranty.
Dated at
wri tten.

SsfrAote Ccty.UM as of the date first above

Address:

%32%

l4C*JlaL*Ju.

P*^

Scu^JL.t UttiL untie
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GUARANTY AGREEMENT

of

Guaranty Agreement ("this guaranty") dated as of the 79^

&^ t& l**t—

» 19 g o from

(/J til i*s* £\

K

day

n /tfAe&

("Guarantor") to Roberts & Porter, Inc., a Delaware corporation.
Seller and ^/;///4M < j 4 <Q fA/&<2.f&^
an individual
("Buyer"), propose to execute and deliver Equipment Contract
Purchase Agreement dated (f^fxDbe^
7) /'^ /o providing for the
purchase by Seller to Buyer of Printing Machinery described in
Exhibit "A" therein described and attached. In order to induce
Seller% to enter into the Contract, Guarantor hereby agrees as
follows:
1.
Guarantor hereby unconditionally guarantees (i) the full
and prompt payment when due of any and all payments and other
amounts payable by Buyer under the Contract during the Contract
term on the date or dates on which such payments of other amounts
shall by the terms of the Contract be payable, and (ii) the due and
punctual performance of all other obligations to be performed by
Buyer under the Contract during such Contract term thereof. All"
such payments, other amounts and obligations which are hereby
guaranteed by Guarantor are hereinafter collectively called the
"Liabilities."
2.
This guaranty shall be a continuing, absolute and unconditional guaranty and shall remain in full force and effect as
to Guarantor until such time as the Liabilities are paid in full.
Notwithstanding anything to the contrary contained herein, the
obligations for which the undersigned herein guarantee shall be /
limited to and shall not exceed one hund-red £ M H ^ percent (t©0%) oil^n
the undersigned's pro rata share as a limited partner of Color
Craft Press, Ltd. of the indebtedness of the amount of Exhibit "A."'
The undersigned's pro rata share is
[Co °/Q .
3.
Guarantor agrees that if at any time all of any part of
any payment theretofore applied by Seller to any of the Liabilities
is or must be rescinded or returned by Seller for any reason
whatsoever (including, without limitation, the insolvency,
bankruptcy or reorganization of Buyer), such Liabilities shall, for
the purposes of this guaranty, to the extent that such payment is or
must be rescinded or returned, be deemed to have continued in
existence, notwithstanding such application by Seller, and this
guaranty shall continue to be effective or be reinstated, as the

case may be, as to such Liabilities, all as though such application
by Seller had not been made.
4.
The Seller may, from time to time, without notice to
Guarantor, take all or any of the following actions: (a) obtain a
security interest In any property to secure any of the liabilities
or any obligations hereunder, (b) retain or obtain the primary or
secondary liability of any party or parties, in addition to
Guarantor, with respect to any of the Liabilities, whether or not
Seller shall have proceeded against any other party primarily or
secondarily liable on any of the Liabilities.
5.
Seller may, from time to time, without notice to
Guarantor, assign or transfer the Contract and any or all of the
"Equipment" therein described; and, notwithstanding any such
assignment or transfer or any 'subsequent assignment or transfer
thereof, the Liabilities represented thereby shall be and remain
Liabilities for the purposes of this guaranty, and each and every
immediate and successive assignee or transferee of any of the
Liabilities or of any interest therein shall, to the extent of the
interest of such assignee or transferee as if such assignee or
transferee were Seller; provided, however, that, unless Seller
shall otherwise consent in writing, Seller shall have an unimpaired
right, prior and superior to that of any such assignee or
transferee, to enforce this guaranty, for the benefit of the
Seller, as to those of the Liabilities which the Seller has not
assigned or transferred.
6.
No delay on the part of the Seller in the exercise of any
right or remedy shall operate as a waiver thereof, and no single or
partial exercise by Seller of any right or remedy shall preclude
other or further exercise thereof or the exercise of any other
right or remedy. No action of Seller permitted hereunder shall in
any way impair or affect this guaranty. -For the purposes bf this
guaranty, Liabilities shall include all obligations of Buyer to
Seller under the Seller, notwithstanding any right or power of
Buyer or anyone else to assert any claim or defense as to the
invalidity or unenforceability of any such obligation, and no such
claim or defense shall impair or affect the obligations of the
undersigned hereunder.
7.
This guaranty shall be binding upon Guarantor and upon
the successors and assigns of Guarantor.
8.
This guaranty has been made and delivered at
£">{-&/**>(£e- CjfcT/
t^T-p 4\
and shall be governed by the
laws of the
' STY-ffa0 <**--£ ^fv h • Wherever possible, each

-2-

provision of this guaranty shall be interpreted in such manner as
to be effective and valid under applicable law, but if any
provision of this guaranty shall be prohibited by or invalid under
such law, such provision shall be ineffective to the extent of such
prohibition or invalidity, without invalidating the remainder of
such provision or the remaining provisions of this guaranty.
Dated at
wri t t e n

Sl<? fr A*KQ

(fdfcr'.fohtb

Address:

-3-

as of the d a t e f i r s t

£^S2^

above

$2.g63,t58.ttO
RATE
TERM

15? per annum
$5 Month!

No.
•

„L.
Ch IC ago,

01 s,„Q croher 7

The undersigned, for v.ilue i^ce i ve.:<i , |,"t* i mil ses I;.u \h-

,

CC-1A
, 19_Sfl

r~- .-f

ROBERTS & PORTER, INC. (hereinafter, together with ar \- holder hereof, called R & P) ,
at its office in Des Plaines, Illinois,
eight & 40/10
the sum of Two million Five hundred sixty three thousand One hundred fifty Dollars
($ 2,563,158.40

) in successive monthly installments each of

see Schedule A

(except the final installment which may be slightly more of less and which shall be
the balance owing under this Note), commencing on the
19

80

15th

_

, and on the same date of each month thereafter 1

i

day of

October
I.

,

Ihe

principal amount of each of said installments shall bear interest (computed for the
actual number of days elapsed on the basis of a year consisting of 360 days) after
maturity 1 11 itil paid at the rate of _ _ X § _
The term "Collateral", as used herein, shall mean:
property, if any:

n.
(i) the following described

one (1) new Nebiolo Web offset press composed of four (k)

units,

folder and various accessories as described in Contract dated October 7, 1980, and
described as Press A> Serial No. 20173.
_ „
5
(ii) any and all other property of every kind or description (a) of or in the name of
the undersigned now or hereafter, for any reason or purpose whatsoever, in the possession or control of, or in transit to, R & P or any agent or bailee for R & P, or (b)
in which R & P now or hereafter has a security interest securing any of the Liabilities
(as hereinafter defined) pursuant to the provisions of any written agreement or instrument other than this Note; and (iii) any and all dividends, distributions and other
rights on or with respect to, and substitutions for and proceeds of, any of the foregoing. The term "Liabilities", as used herein, shaTl mean all obligations of the
undersigned under this Note and all other obligations of the undersigned to R & P, howsoever created, arising or evidenced, whether direct or indirect, absolute or contingent, or now or hereafter existing, or due or to become due. The undersigned agrees
that, to secure the payment of this Note and all other Liabilities, R & P shall have
a lien upon and security interest in the Collateral and any and all balances, credits,
deposits, accounts or moneys of or in the name of the undersigned now or hereafter
with R & P; and the undersigned further agrees to deliver to R & P, upon its request,
in due form for transfer, any of the Collateral which may at any time be in or come
into the possession or control of the undersigned. The cancellation or surrender of
this Note, upon payment or otherwise, shall not affect the right of R & P to retain
the Collateral for any other Liabilities. R & P shall be deemed to have exercised
reasonable care in the custody and preservation of the Collateral if it takes such
action for that purpose as the undersigned shall request in writing, but failure of
R & P to comply with any such request shall not of itself be deemed a failure to exercise reasonable care, and no failure of R & P to preserve or protect any rights with
respect to the Collateral against prior parties, or to do any act with respect to preservation of the Collateral not so requested by the undersigned, shall be deemed a
failure to exercise reasonable care in the custody or preservation of the Collateral.

$ nttte.oo
RATE
TERM

NO. cc-3c

15% per annum
8 4 Months

Chicago

*

i fit I i

•

•

the sum of Seven hundred forty eight thousand Three hundred sixty five &
($

748.^65.00

13 80_

; -*z orce* «.. *

The undersigned, for v a l u e r e c e i v e d , p r o m i s e s to pay o
ROBERTS & PORTER, INC. ( h e r e i n a f t e r , togethei
at its office in Des P l a i n e s , I l l i n o i s ,

-;,-s October 7

R S P) ,

No/100
Dollars

) >n s u c c e s s i v e m o n t h l y installments each of s e e S c h e d u l e A

(except the final installment w h i c h m a y b e slightly m o r e o f less and w h i c h shall be
the balance owing under this N o t e ) , c o m m e n c i n g on t h e
19

80

15th

d a y o f October

, and on the same d a t e o f each m o n t h t h e r e a f t e r until paid in full

principal amount n\' ^;wh of mi id i ns M 1 I m./nts shall bear

interest

,

The

(computed for the

actual number of days elapsed o n t h e basis o f a year c o n s i s t i n g of 3 6 0 d a y s ) after
maturity until paid at t h e rate o f
T h e term

u

C o i i ,11 I.M a "i'

property, if a n y :

18

per cent p e r annum.

is used h e r e i n , shal

ng described

o n e (1) n e w M u l l e r - M a r t i n ? Monobloc m o d u l a r Perfect Binding 1 inp

including o n e (1) Model 2 4 0 , three (3) knife trimmer and Astro Stacker as oni H n p H
in Muller-Martini/Color Craft contract dated
(11)

any and all other

property

of

every

kind

;
or descri

ption

(a)

of or

in

the name of

the undersigned now or h e r e a f t e r , f o r a n y reason o r p u r p o s e w h a t s o e v e r , in the p o s s e s sion or control o f , o r in transit to, R & P or a n y a g e n t o r b a i l e e for R & P, or (b)
in which R & P now o r h e r e a f t e r h a s a s e c u r i t y interest securing a n y o f t h e Liabilities
(as hereinafter d e f i n e d ) p u r s u a n t to t h e p r o v i s i o n s o f a n y w r i t t e n a g r e e m e n t o r instrument other than this N o t e ; a n d ( M i ) , a n y a n d all d i v i d e n d s , d i s t r i b u t i o n s and other
rights on or with respect t o , a n d s u b s t i t u t i o n s f o r and p r o c e e d s o f , a n y o f the f o r e going. T h e term "Liabilities' 1 , as used h e r e i n , shali m e a n all o b l i g a t i o n s o f the
undersigned under this N o t e a n d all o t h e r o b l i g a t i o n s o f the u n d e r s i g n e d to R S P, howsoever created, arising o r e v i d e n c e d , w h e t h e r d i r e c t o r i n d i r e c t , a b s o l u t e o r contin- ~
gent, or now or h e r e a f t e r e x i s t i n g , o r d u e o r to become d u e . T h e u n d e r s i g n e d agrees
that, to secure the payment o f this N o t e and all o t h e r L i a b i l i t i e s , R & P shall have
a lien upon and security interest in the Collateral and a n y and all b a l a n c e s , c r e d i t s ,
d e p o s i t s , accounts o r m o n e y s o f o r in t h e name o f the u n d e r s i g n e d n o w o r hereafter
with R & P; and the u n d e r s i g n e d f u r t h e r a g r e e s to d e l i v e r to R & P, i ipon its request,
in d u e form for transfer, a n y o f t h e Collateral w h i c h m a y a t a n y time be in or come
into the possession or control o f t h e u n d e r s i g n e d . T h e c a n c e l l a t i o n o r s u r r e n d e r o f
this N o t e , upon payment or o t h e r w i s e , shall not a f f e c t t h e right of R & P to retain
the Collateral for a n y o t h e r L i a b i l i t i e s . R & P shall b e deemed to have exercised
reasonable care in t h e c u s t o d y a n d p r e s e r v a t i o n o f the Collateral if it takes such
action for that p u r p o s e a s t h e u n d e r s i g n e d shall request in w r i t i n g , but failure o f
R 5 P to comply with a n y such request shall n o t o f itself b e deemed a f a i l u r e to e x ercise reasonable c a r e , a n d n o f a i l u r e o f R & P to p r e s e r v e o r protect a n y rights with
respect to the Collateral a g a i n s t prior p a r t i e s , o r to d o a n y act w i t h respect to preservation of the Collateral n o t s o requested by the u n d e r s i g n e d , shall b e deemed a
failure to exercise r e a s o n a b l e c a r e in the custody or p r e s e r v a t i o n o f t h e C o l l a t e r a l .
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EXHIBIT 52

SELLER'S ASSIGNMENT

TO*

CONTINENTAL lLUNOIi, MATTONAI
("CINB")

BANK AND TRUST COMPANY 01 CHICAGO

FOR VALUE RECEIVED and pursuant to a Letter Agreement dated
July 21
$ 19 7b
(herein called the "Agreement"), between
the undersigned and CINB, the undersigned hereby sells, assigns and
transfers to CINB all right, title and interest of the undersigned in
and to (1) the installments payable under the attached Lease Agreement
or Conditional Sale Contract dated n rtnhpr_7
, 1 9 R Q (herein
called the "Contract") between the undersigned and
rnior
Craft.
pr-nee T.TD
c a n - T.,VP ri t-y,
+y mri^
(herein called
- h fuiru
the "Obligor"), and fii) a ll of the rights of the undersigned under
said Contract
As security for the prompt performance when due of each
obligation of the undersigned under the Agreement and of each obligation
of the Obligor under the Contract, the undersigned hereby grants to
CINB a security interest in and to all of the right, title and interest
of the undersigned in and to (A) the property referred to in and covered
by the attached Contract and all accessories, parts and equipment
attached thereto or used in connection therewith, (B) all replacements
or substitutions of any thereof, and (C) all proceeds of any of the
foregoing, hereby granting CINB in the event of any default or
non-performance of any such obligations when due, all of the rights of
a secured party under applicable law including but not limited to the
applicable provisions of the Uniform Commercial Code as then in effect.
The terms and conditions of this assignment and transfer,
including, but not limited to, the undersigned's warranties with respect
to the Contract and the undersigned's obligations to CINB with respect
to such Contract are as provided for in the Agreement, to which reference
is hereby made for a statement thereof.
This assignment shall be binding upon and inure to the benefit
of the undersigned and CINB and their respective succesors and assigns.

ROBERTS & PORTER. INC.

Bj £^Ao**/A.X J0s^
Title

gRHARDT L. THJSlN

CORPORATE CREDIT MANAGER
~

r-^
CD
CD

Dated:

O r t - o h ^ r M, IMMU
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EXHIBIT 5 \

October 10, 1980
Partners of Color Craft Press, Ltd.
RE:

Roberts & Porter, Inc. documents

Dear Partners:
Enclosed are the following documents:
One white copy of Guaranty Agreement
One pink copy of Guaranty Agreement
One white copy of Subordination Agreement
One pink copy of Subordination Agreement
The pink copies are for your files. Both husband and wife
shoula execute the wnite copy (Doth the Guaranty Agreement
on the third page and the Subordination Agreement on the
second page) and send them to us by return mail. A self
addressed envelope is enclosed for your convenience.
S incerely,
COLOR ^ A E S f P R E S S ,
7.-' ^

4S

r<'.:..y-

LTD.
,r'>~~

Kelvyrv^i . Cullimore
Vice President
Color Craft Press, Inc.
A General Partner •

„..-v-^

lab 9

EXHIBIT 79

(only first five pages reproduced here)

fcSX^U?

AMENDED AND RESTATED
LIMITED PARTNERSHIP AGREEMENT
This Amended and Restated Limited Partnership Agreement is
made this
day of
, 1980 by and between
WILLIAM G. O'MARA, a resident of Salt Lake City, State of Utah, and
COLOR CRAFT PRESS, INC., a Utah corporation (the "General
Partners") whose addresses are set forth at the end of this
Agreement immediately following their signatures, and all those
persons (the "Limited Partners") whose names and residence
addresses are set forth on Schedule A attached hereto and
incorporated herein by this reference and who have executed and
delivered a Subscription Agreement, together with payment for the
limited partnership interests ("Units"), as provided therein, to
the General Partners and who have agreed to be bound by the
provisions of this Agreement.
1.
Formation.
The General Partners and the Limited
Partners (collectively the "Partners") hereby form a Limited
Partnership (the "Partnership") pursuant to the provisions of Utah
Code Annotated, Title 48, Chapter 2 (1953), otherwise known as the
Uniform Limited Partnership Act of the State of Utah. The
Partners or their duly appointed attorneys-in-fact shall promptly
execute all certificates and other documents, make all necessary
filings thereof, and perform all other acts necessary to comply
with the requirements for the formation and operation of a limited
partnership under the laws of the State of Utah. The initial
Limited Partner named on Schedule A shall not receive any Units or
share in partnership profits or losses unless he 'elects to make
subsequent capital contributions to the Partnership.
2.
Name. The name of the Partnership shall be COLOR CRAFT
PRESS, LTD., or such other name as the General Partners may
select.
3.
Character of Business. The purpose of the Partnership
and the character of its business shall be to acquire a five-unit
Harris M H O Press and associated equipment ("Press A") and a
Nebiolo Target 1 Web Offset Press and associated equipment ("Press
Btr) and to generally engage in the printing and publishing
business.
A.
Principal Place of Business. The principal place of
business of the Partnership shall be located at 1122 South 2250
West, Salt Lake City, Utah 84104, or at such other place as the
General Partners may from time to time designate by written notice
to the Limited Partners.

iiinna^

5*
Term. The term of the
June 29, 1979 and shall continue
2000, unless sooner terminated in
provisions of this Agreement or as

Partnership shall commence on
thereafter until December 31,
accordance with the "dissolution
otherwise provided by law.

6.
Definition of Terms. Unless otherwise specified, the
following terms and definitions' shall have the following meaning
wherever used in this Agreement:
6.1 Partnership. The Limited Partnership known as
"Color Craft Press, Ltd." formed pursuant to this Agreement.
6.2 Limited Partners. The collective term for the
initial Limited Partners or such oth^r persons who have been
admitted to the Partnership upon execution of the Subscription
Agreement or who become substituted Limited Partners pursuant to
the provisions of this Agreement and uppn filing of an amendment
to the Agreement. The term "Partners" may refer collectively to
the General Partners and the Limited Partners. Reference to a
"Partner" shall be to any one of the Partners. Partners holding
Class A Units may be referred to as "Class A Partners," and
Partners holding Class B Units may be referred to as "Class B
Partners."
*6.3 General Partners. A collective term for William G.
OfMara and Color Craft Press, Inc. Color Craft Press, Inc., a Utah
corporation owned by William G. O'Mara, James S. Hawyard, David W.
Pratt, Kelvyn H. Cullimore and A.V. Moxley, is referred to herein
as the "Managing General Partner."
6.4 Subscription Agreement. The agreement between each
Limited Partner and the Limited Partnership, attached hereto as
Schedule B.
6.5- Unit. A Partnership interest representing a contribution of Five Hundred Dollars ($500) to the capital of the
Partnership by a Partner. Reference to "Units" shall be to more
than one Unit. Units associated with Press A shall be designated
"Class A Units" and Units associated with Press B shall be
designated "Class B Units."
6.6 Subscription. The amount of cash agreed to be contributed by each Limited Partner, excluding additional contributions that may be required from Limited Partners under Sections
7.4 and 7.5. The minimum subscription by each Limited Partner for
Class A Units shall be fifty-five (55) pnits ($27,500>, except for
the initial Limited Partner. The minimum subscription by each
Limited Partner for Class B Units shall be fifty (50) Units
($25,000). Subscriptions are payable upon the terms set forth in
the Subscription Agreement.

-2-

410034

6.7 Limited Partner's Initial Investment. The aggregate actual casE investments in the Partnership made by the
Limited Partners or by Limited Partners later admitted upon
contribution of cash.
6.8 Distribution Rafrio. The ratio that the number of
Units owned by each Partner bears to the total number of Units
outstanding in the particular class of Units of which the Units
owned by such Partner are a part.
6.9
Press. The five-unit Harris M H O Press plus
associated equipment shall be designated "Press A." The Nebiolo
Target 1 Web Offset Press and associated equipment shall be
designated "Press B."
6.10 Cash Available for Distribution. All of the cash
receipts, as shown on the books oT the Partnership (excluding
capital contributions from Partners, excess financing proceeds,
net proceeds to the Partnership from the sale or other disposition
of all or substantially all of the Partnership property or business, condemnation proceeds and excess property, casualty or liability insurance proceeds, if any, to the Partnership for the
restoration or repair of Partnership property), reduced by cash
disbursements for Partnership purposes, including all costs and
expenses of acquiring, holding and managing the Partnership
property; all costs and expenses of Partnership financing; all
costs and expenses of operation of the Partnership property; all
cash reserves set aside by the Managing General Partner which
shall be deemed necessary to accomplish the Partnership business;
and any other funds, including amounts previously set aside as
reserves by the Managing General Partner at that time or deemed
available, in the discretion of the Managing General Partner, for
distribution as cash flow. Cash available for distribution shall
be determined .separately for Class A and Class B Partners.
6.11
Uniform Limited Partnership Act. The existing
Utah Statutes, as amended from time to time, pertaining to the
formation, operation and dissolution of a limited partnership,
i.e., Section 48-2-1 et se£. of the Utah Code Annotated (1953).

_o_

7.

Capital Contributions; Loans; Guarantees.

7.1 The General Partners have made an initial capital
contribution to the Partnership in the amounts set forth on
Schedule A. The General Partners may also initially subscribe as
Limited Partners.
7.2 The Limited Partners have contributed the amounts
set opposite their names on Schedule A, incorporated by this
reference, and agree to pay any remaining balance of their
Subscription on the terms set forth in their Subscription
Agreement.
7.3 The Limited Partners have also loaned to the
Partnership the amounts set opposite their names on Schedule A,
which loans are evidenced by nonrecourse promissory notes of the
Partnership repayable on the terms set forth in said notes.
7.4 Class A. The Class A Limited Partners hereby agree
to contribute to the Partnership, in their Distribution Ratio, the
amounts of principal and interest on financing for acquisition of
Press A as such payments come due to the extent that the
Partnership does not have sufficient cash from other resources to
make such payments. Such additional payments shall in no event
exceed five hundred percent (500%) of a Limited Partner's
Subscription. The Class A Limited Partners agree to personally
guarantee repayment of indebtedness incurred by the Partnership to
acquire Press A; provided, however, the maximum amount guaranteed
by any Limited Partner shall not exceed 15 percent of the total
indebtedness. The Class A Limited Partners shall execute such
additional documents and instruments as may be required by the
lender to evidence this guarantee.
7.5. Class B. The Class B Limited Partners hereby agree
to contribute to the Partnership, in their Distribution Ratio, the
amounts of principal and interest on financing for acquisition of
Press B as such payments come due to the extent that the
Partnership does not have sufficient cash from other sources to
make such payments. Such additional payments shall in no event
exceed five hundred percent (500%) of a Class B Limited Partner's
Subscription. The Class B Limited Partners agree to personally
guarantee repayment of indebtedness incurred by the Partnership to
acquire Press B; provided, however, the maximum amount'guaranteed
by any Class B Limited Partner shall not exceed 150 percent of such
Limited Partner's pro rata share of the total indebtedness with
Roberts and Porter, Inc. and 15 percent of the total indebtedness
with Litton Industries Credit Corporation. The Class B Limited
Partners shall execute such additional documents and instruments
as may be required by the lender to evidence this guarantee.

410036

7.6 In the event any Limited Partner fails to pay the
balance of his Subscription or fails to make any additional contributions as required hereunder, the General Partner may, in lieu
of enforcing payment, upon 30 days1 notice, elect to reduce the
Capital Account of the defaulting Limited Partner by Five Thousand
Dollars ($5,000) with a corresponding reduction in the number of
Units in the Partnership purchased by such defaulting Limited
Partner. The $5,000 shall be retained by the Partnership as
liquidated damages.
7.7 For each Five Hundred Dollars ($500) of cash contributed to the Partnership, as set forth above, a Partner shall
have one Unit ("Unit") of interest in Class A or Class B Units in
the Partnership.
7.8 No interest shall be paid on any capital contributions to the Partnership.
7.9 If a General Partner is also a Limited Partner,
then the interests, rights and obligations of such person as a
General Partner and as a Limited Partner shall at all times be kept
separate and distinct.
8.

Status of Limited Partners.

8.1 Except for the additional contributions required of
Limited Partners by Sections 7.4 and 7.5, no Limited Partner shall
be personally liable for any debts or obligations of the
Partnership or for any of the losses of the Partnership beyond the
amount of his Subscription and his share of undistributed income
of the Partnership.
8.2 No Limited Partner shall take part in or interfere
in any manner with the management of the business of the Partnership or transact any business for the Partnership.
8.3 No Limited Partner shall have authority or power to
act for or to bind the Partnership.
8.4 No Limited Partner shall be entitled to the return
of any amount contributed by him to the capital of the Partnership
out of any assets other than the assets of the Partnership in
accordance with the provisions of this Agreement*
8.5 No Limited Partner shall have priority over any
other Limited Partner either as to the return of capital contributions or as to net income, net losses or distributions,
except as specifically provided herein.
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AMENDMENT NO, 4

I /

°W?Q?rfc

TO CERTIFICATE OF LIMITED PARTNERSHIP
OF
COLOR CRAFT PRESS, LTD.

1.
Name. The name of the partnership shall be COLOR CRAFT
PRESS, LTD., or such other name as the General Partners may select.
2.
Purpose. The purpose of the Partnership and the character of its business shall be to acquire printing equipment and
supplies and to engage in all activities customary, necessary or
incidental to the business of printing and publishing or any other
legal type of business.
3.
Place of Business. The principal place of business of
the Partnership shall be located at 1122 South 2250 West, Salt Lake
City, Utah 84104, or at such other place as the General Partners may
from time to time designate by written notice to the Limited
Partners.
4.
Partners. The name and addresses of the General Partners
and the Class A and Class B Limited Partners are set forth on the
attached Signature Page and Schedule A.
5.
Terra. The term of the Partnership shall continue until
December 3ITT000.
6.
Capital Contributions.
Total capital contributions
contributed by each Limited Partner are set forth on the attached
Signature Page and Schedule A.
7.
Additional Contributions. The Class A Limited Partners
have agreed to contribute, in their Distribution Ratio, the amounts
of principal and interest on financing for acquisition of a certain
printing press ("Press A") as such payments come due to the extent
the Partnership does does not have sufficient cash from other
sources to make such payments. Such additional payments shall in
no event exceed 500 percent of the Class A Limited Partners1
initial capital contribution. In addition, the Class A Limited
Partners have agreed to personally guarantee repayment of
indebtedness incurred by the Partnership to acquire such printing

press and associated equipment; provided, however, the maximum
amount guaranteed by any Class A Limited Partner shall not exceed
15 percent of the total indebtedness.
The Class B Limited Partners have agreed to contribute to the
Partnership, in their Distribution Ratio, the amounts of principal
and interest on financing for acquisition of a certain second
printing press ("Press B") as such payments come due to the extent
that the Partnership does not have sufficient cash from other
sources to make such payments. Such additional payments shall in
no event exceed 500 percent of the Class B Limited Partners*
initial capital contribution. In addition, the Class B Limited
Partners have agreed to personally guarantee repayment of
indebtedness incurred by the Partnership to acquire such printing
press and associated equipment; provided, however, the maximum
amount guaranteed by any Class B Limited Partner shall not exceed
150 percent of such Limited Partners1 pro rata share of the total
indebtedness with Roberts and Porter, Inc. and 15 percent of the
total indebtedness with Litton Industries Credit Corporation.
8.
Return of Contributions. No time has been agreed upon
for the return of contributions to each Limited Partner.
9.
Profits and Losses. Net profits and net losses of the
Partnership related to Press A and Press B shall be divided among
and charged against the ' Class A or Class B Limited Partners
proportionately at the end of each taxable year of the Partnership
in the ratio in which the number of Class A or Class B Units owned
by each of them bears to the total number of Class A or Class B
Units owned by all of the partners in the particular class as of
that date; provided, however, in the event of assignment of
Partnership Units or admission of new partners to the Partnership,
the foregoing items shall be apportioned among the holders of
record of Units in the particular class in the ratio in which (i)
the number of Units held of record by each holder in the class
multiplied by the number of days during such taxable year that such
holder was recognized as the owner of such Units bears to (ii) the
amount obtained by totalling the number of Units in the particular
class outstanding on each day during such taxable year.
10.
Assignment. The partnership interest of a Limited Partner may be assigned or transferred, i>ut only after prior written
consent of all of the General Partners, which consent shall not be
unreasonably withheld. No assignee shall become a substituted
Limited Partner without the written consent of the General
Partners.

-0_

11.
Additional Limited Partners. If, in the sole judgment of
the Managing General Partner, the Partnership requires additional
funds to carry out its purposes, and if such additional funds are
not contributed by way of purchase of Units of the Partnership by
the existing Limited Partners, the Managing General Partner may
admit additional Class A and/or Class B Limited Partners.
12.
Priority. No Limited Partner shall have priority over
any other Limited Partner either as to the return of capital contributions or as to net income, net losses or distributions.
13.
Continuity of Partnership. Upon the dissolution, retirement, death or insanity of a General Partner, the remaining
General Partner may elect to have the Partnership.continue; in
which event, the surviving General Partner shall become the sole
General Partner.
14.
Demand for Property. No Limited Partner shall be entitled to the return of any amount contributed by him to the capital
of the Partnership out of any assets other than the assets of the
Partnership in accordance with the provisions of the Partnership
Agreement.
DATED this c T 7 ^ day of

^jt^e^JU^

, 1980.

SIGNATURE PAGE AND SCHEDULE A
GENERAL PARTNERS

WILLIAM G. O'MARA
2652 Hillsden Drive
Salt Lake City, Utah 84117
COLOR CRAFT PRESS, INC.
B

y /f/jffJ^X ^V,

O'Mti*^

William G^O'Mara
1122 South 2250 West
Salt Lake City, Utah 84104
LIMITED PARTNERS
Class A
Contributions
KENNETH HENDRICKSON and
DORADEAN-HENDRICKSON
265 North 4th East
Richfield, Utah 84701
MARRINER F. BINGHAM
RFD 1, Box 1484
Nampa, Idaho 83651

Class B
Contributions

$27,500

27,500

~

$25,000

ROBERT C. SODERBERG and
JUDITH C. SODERBERG
2375 Stringham Avenue
Salt Lake City, Utah 84109

27,500

DON R. BINGHAM and
MYRLE N. BINGHAM
Route 2, Box 49
Tremonton, Utah 84337

27,500

50,000

DESMOND O. LARSON
and WILDA W. LARSON
555 North 450 West
Richfield, Utah 84701

27,500

25,000

'

RAYMOND K. HENDRICKSON
and DIANE 0. HENDRICKSON
744 North Upland Drive
Richfield, Utah 84701

27,500

25,000

WALLACE B. BROWN and
PATRICIA L. BROWN
5010 Marilyn Drive
Salt Lake City, Utah 84117

27,500

25,000

SHERMAN L. CLOWARD and
SHERYLE L. CLOWARD
1477 East 1575 North
Provo, Utah 84601

27,500

12,500

SHARON M. MOXLEY
8328 Escalante Drive
Sandy, Utah 84070

13,750

12,500

GLENN O. SIMMONS
Box 373
Salem, Utah 84663

13,750

25,000

27,500

50,000

KEITH C. GREAVES and
JUNE H. GREAVES
2152 Pheasant Way
Salt Lake City, Utah 84117
HARVARD G. NELSON and
MARY NELSON
Box 370, University Station
Hammond, LA 70402 *

25,000

TED CHRISTENSEN and
KATHY CHRISTENSEN
680 East 500 North
Richfield, Utah 84701

25,000

DAVID OSTLER and
SHARON OSTLER
722 East 9th South
Salt Lake City, Utah 84105

25,000

GORDON A. PETERSON and
JULIE PETERSON
2786 Etienne Way
Sandy, Utah 84070

25,

ANDREW H. CHRISTENSEN and
SANDRA J. CHRISTENSEN
132 Walnut Street
Grand Junction, CO 81501

25,000

NED O. GREGERSON and
DIXIE GREGERSON
747 S. Paradise Canyon
Suite 1
Cedar City, Utah 84720

25,000

WILLIAM L. ELLINGSON and
JOY ELLINGSON
1289 Hagen Circle
St. George, Utah 84770

37,500

WELLS P. CLOWARD and
MYRLE CLOWARD
1477 East 1575 North
Provo, Utah 84601

12,500

JOHN C. NELSON and
LINDA NELSON
745 East 300 South
Salt Lake City, Utah 84102

12,500

WALLACE F. BRYNER and
BONNIE BRYNER
745 East 300 South
Salt Lake City, Utah 84102

12,500

F. JACKSON MILLET and
MARIAN MILLET
2015 Scenic Drive
Salt Lake City, Utah 84108*

25,000

THOMAS E. SODERBERG and
CINDY SODERBERG
745 East 300 South
Salt Lake City, Utah 84102

12,500

DAVID K. MILLER and
LINDA MILLER
745 East 30-0 South
Salt Lake City, Utah 84102

25,000

KAY CULLIMORE
2463 Barcelona Drive
Sandy, Utah 84070

12,500

ROY A. HAMMOND and
FRANCIS HAMMOND
2883 Marrcrest West
Provo, Utah 84601

12,500

DUANE J. KELSON and
WHITNEY KAY KELSON
123 East Powell
Gresham, Oregon 97030

25,000

R. PAUL KELSON and
DIANE KELSON
3172 Overland Road
Boise, Idaho 83705

25,000

BENJAMIN L. FOULK and
JULIE FOULK
2252 Peggy Lane
El Dorado Hills, CA 95630

25,000

ROBERT J. ALLEN and
SUE ALLEN
Box 828
Richfield, Utah 84701

25,000

MERRIL BRYAN and
SUSAN BRYAN
Box D
Page, Arizona 86040

25,000

KENT F. RICHARDS and
MARSHA RICHARDS
7A5 East 300 South
Salt Lake City, Utah 84102
TOTALS

12,500

$275,000

Tkilliam

$700,000

G. 'Q^Mara/ attorney-infact for all of the above-listed
Limited Partners, who signs in
behalf of all of said Limited
Partners

STATE OF UTAH

)

COUNTY OF SALT LAKE )

ss

, 19<3^ , personally appeared
On t h et. vcj>
5 ^ .day of mJhc^M*^
__ #
_. O'Mara, the signer of the above instrument who,
b e f o r e me'WIlliam
-G.
being by\ine'"fiirs.t duly sworn, acknowledged to me that he executed the
same/anc^-tKalE^the statements therein contained are true.
My jCommisaion "Exp ires:
NOTARY PUBLIC
Residing at Salt Lake City, Utah

/

)

COUNTY OF SALT LAKE

)

ss.

of
(^q<jz^<^ac^
, 19ffi, personally appeared
On the cSAday
before me William G. O'Mara who, being by me duly sworn, did say that
he is the president of Color Craft Press, Inc. and that the within
and foregoing instrument was signed in behalf of said corporation by
authority.ofLa. resolution of its board of directors and said William
G. 0!Mara--duly^acknowledged to me that said corporation executed the
same^ V ,r^ <3c , '<* \>,
ooc

c

\\

ri&LJ.
NOTARY PUyjIC

My ^onuSissioh^'Eiqpir^es:
o

u

o

8r-_ii«*lr '***]"*§

1

Residing at Salt Lake City, Utah

STATEW^UTAH*'
SS,

COUNTY OF" SALT LAKE
On the (JT^'May of
t&&£*~~<6**~
19 ffi , personally appeared
W
^ H ^
before me William G. O'Mara who, being by me first duly sworn, did
say that he is the signer of the above instrument for all of the
limited partners listed above as attorney-in-fact, and that the
above instrument was signed in behalf of said persons by authority,
and said William G. O'Mara acknowledged to me that he, as such
attorney-in-fact, executed the sametJIand said William G. O'Mara
acknowledged-p^aa^aid attorney-in-fact for the persons ~nramed, that
the statements.; in.the above instrument are true.
My Gomm?:S.sijon-,JExpires:

ry^Cc-y^NOTARY PUBLIC
Residing at Salt Lake City, Utah

Scat V

tP»>

^'-' r:

»*r.

-?
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R*P

ROBERTS & PORTER, INC.
125 E. OAKTON STREET
(312) 296-2000

•

•

DES PLAiNES, ILLINOIS 60018

Chicago Phone: (312) 694-2400

Our 85th Anniversary Year
1897-1982

September 16, 1982
General and Limited Partners
of Color Craft Press, Ltd.
c/o Kelvyn A. Cullimore
1122 South 2250 West
Salt Lake City, Utah 84124
Re: Guaranties of Obligations of Color Craft Press,
Ltd. to Roberts & Porter,m Inc. and its Assignee,
the Continental Illinois National Bank and Trust
Company of Chicago
Gentlemen:
Reference is made to three agreements dated October 7,
1980, October 7, 1980, and January 26, 1981 respectively, pursuant to which Color Craft Press, Ltd. ("Color Craft") purchased
certain printing machinery and equipment from Roberts & Porter,
Inc. ("R&P"). Said agreements provided, inter alia, that Color
Craft would make certain payments to R&P or its assignee in consideration for the sale of said machinery and equipment. These
payments were guaranteed either in whole or in part by the general
and limited partners of Color Craft. Attached hereto are a
schedule of the amounts still due and owing under each of the
respective agreements and a schedule of each guarantor's potential liability under said agreements.
Please note that these schedules contain two significant
concessions by R&P and its assignee, Continental Illinois National
Bank and Trust Company of Chicago ("Continental Bank"). First,
the balance due is computed on the basis of simple interest rather
than the "Rule of 78s" as permitted by said three agreements.
Secondly, interest is computed at the contract rate and not at the
penalty rate of eighteen percent per annum.
As you know, Color Craft is in default under said agreements because of its failure to make any of the payments due R&P
or its assignee, Continental Bank, since or before March 1982.
As a result of this default, R&P and Continental Bank are forced

continuing our letter of: " / l « / o ^
Page No. T w o

&

to look to the guarantors for the payment of Color Craft's obligations. We hope that the general and limited partners of Color
Craft will agree to fulfill their obligations under the guaranties
without requiring R&P and the Continental Bank to resort to litigation. Since, under the terms of the agreements pursuant to which
Color Craft purchased the machinery and equipment from R&P, R&P is
entitled to recover any costs it incurs in enforcing its rights,
such litigation would only have the ultimate effect of increasing
the amounts owed by the guarantors to R&P and the Continental
Bank. In addition, each individual guarantor would incur his
own significant legal expenses on account of said litigation.
Accordingly, we feel that it is in everyone's best
interest for each guarantor to contact me, Harry McMillan, at
R&P (312-296-2000) to make arrangements for the payment of his
obligations. To avoid any misunderstandings, we suggest that
this contact be made at the earliest possible time.
Very truly yours,
ROBERTS & PORTER, INC.

Harry A. McMillan
Exec. Vice Pres./Operations
HAM.-bs

Balances Owed as of September 6, 1982 J

Purchases

Balance

Per Diem

Nebiolo Press
Press A
Loan # 6 2 0 - 2 5 6
Press B

I, C>i2, <?<*5-5-7
jl-, 705,082.45
2, 3£>* n<r.<c

$

£.?s~-2Y
bobLUS
1/1,. 93

Loan # 6 2 0 - 2 5 7

$2,463/,702.35

$

^7-79. 02 •

4,168,784.80

Mueller-Martini Binder"
Loan #620-258
Ink Pumping Station
Loan #620-312

5^^ 7yJ aC
$• -SJS'jGQQlll
$

$1,338.87

103. 00
i6^7-3

226,987.30

76.44

$4,931,470.21

$1,578.04

LIMITED PARTNERS

Maximum %
Liability

Name
Robert J. & Sue A. Allen
Don R. & Myrle N. Bingham
Marriner F. & Maralyn B. Bingham
Wallace B. & Patricia L. Brown
Merril & Susan Bryan
Wallace F. & Bonnie Bryner
Sherman L. & Sandra J. Christensen.
Ted L. & Kathleen S Christensen
Sherman L. & Sheryl L. Cloward
Wells P. & Myrle L. Cloward
Kay Cullimore
A. Ellingson
William L. & Joy Ellingson
Benjamin L. & Julie J. Foulk
Keith C. & June H. Greaves
Ned A. & Dixie Gregorson
Roy A. St Frances B. Hammond
Raymond K. & Diane 0. Hendrickson
Duane J. & Witney K. Kelson
R. Paul & Diane Kelson
Desmond 0. & Wilda W. Larson
David K. & Linda C. Miller
F. Jackson & Marian Milled"
Sharon M. Moxley
Harvard G. & Mary C. Nelson
John C. & Linda I'elson
David Ostler
Gordon A, £• Julie Peterson
Kent F. & Marsha Richards
Glenn 0. & Denise Simmons

3. 58
7, 15
3. 58
3. 58
3. 58
1. 79
3. 58
3.58
1..79
1, 79
1. 79
1. 79
5,.37
3. 58
7. 15
1. 79
1. 79
3. 58
3. 58
3. 58
3. 58
3. 58
3. 58
1. 79
3. 58
1. 79
3. 58
3. 58
1. 79
3.58
1. 79

5.37
10.73
5. 37
5. 37
5. 37
2. 69
5. 37
5, 37
2. 69
2. 69
2. 69
2. 69
8.06
5.37
10.73
2. 69
2. 69
5. 37
5. 37
5. 37
5. 37
5. 37
5. 37
2. 69
5. 37
2. 69
5. 37
5. 37
2. 69
5. 37
2. 69

Total Exposure
Balance
Per Diem

264,819.95
529,146.75
264,819.95
264,819.95
264,819.95
132,656.54
264,819 95
264,819 95
132,656.54
132,656.54
132,656,54
132,656.54
397,476.50
264,819.95
529,146.75
132,656.54
132,656.54
264,819.95
264,819.95
264,819 95
264,819 95
264,819.95
264,819.95
132,656.54
264,819.95
132,656.54
264,819.95
264,819.95
132,656.54
264,819.95
132,656.54

84.74
169.32
84.74
84.74
84.74
42.45
84.74
84.74
42.45
42.45
42.45
42.45
127.19
84.74
169.32
42.45
42.45
84.74
84.74
84.74
84.74
84.74
84.74
42.45
84.74'
42.45
84.74
84.74
42.45
84.74
42.45

GENERAL PARTNERS

Name
1. Kelvyn A. Cullimore
2. A. V. Moxley
3. William G. O'Mara

Maximum % Liability
100
100
100

Total Exposure
Balance
Per Die
4,931,470.71
4,931,470.71
4,931,470.71

1578.04
1578.04
1578.04
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(only pages 1-4 reproduced here)

;.arold A. Hintze
James R. Boud
FOX, EDWARDS & GARDINER
Attorneys for Plaintiffs
American Plaza II, Suite 400
r
West 200 South
_alt Lake City, Utah 84101
Telephone: (801) 521-7751

THE DISTRICT Or UTA.<

11
12
13
14
15
16
17
18
19
20

COLOR CRAFT PRESS, LTD., a Utah limited
partnership; COLOR CRAFT PRESS, INC., a
Utah corporation; WILLIAM G. O'MARA;
KELVYN H. CULLIMORE; A. V. MOXLEY;
ROBERT J. and SUE A. ALLEN; DON R. and
MYRLE N. BINGHAM; MARRINER F. and
MARALYN B. BINGHAM; WALLACE B. and
PATRICIA L. BROWN; MERRIL and SUSAN
BRYAN; WALLACE F. AND BONNIE BRYNER;
ANDREW H. and SANDRA J. CHRISTENSEN;
SHERMAN L. and SHERYL L. CLOWARD;
WELLS P. and MYRLE L. CLOWARD; KAY
CULLIMORE; A. R. ELLINGSON; WILLIAM ;,
and JOY ELLINGSON; BENJAMIN L. and
JULIE J. FOULK; KEITH C. and JUNE H.
GREAVES; ROY A. and FRANCES B. HAMMONE
DUANE J. and WITNEY K. KELSON; R. PAUI
and DIANE KELSON; DESMOND O. and WILDA
W. LARSON; DAVID K. and LINDA C. MILLER;
F. JACKSON and MARIAN MILLET; SHARON M
MOXLEY; HARVARD G. and MARY C. NELSON;
JOHN C. and LINDA NELSON; GORDON A.~ar
JULIE PETERSON; KENT F. and MARSHA
RICHARDS; GLENN O. and DENISE SIMMONS;
and THOMAS E. SODERBERG,
Plaintiffs,

21
22
23
24
25
26
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1 1 I

UNITED STA

1 BANKRUPTCY COURT FOR THE Dl

1ICT OF UTAH

MINUTES OF PROCEEDINGS
CASE NO.

g?l V- ^ 3 | & 4 f V ,NRF ^

^

^

DATE: A t # y

£raff

^

, . , ,

?Q} vVL

rVesg

PLAINTIFF.

ADVERSARY NO.

DEFENDANT
»»"
X ? Hearing o n .
•

"hysfee'^ Irrteni
C\

Trial

^c £el\ Rp^'ible

/Actior

H^Md

PRESENT: HON.

L .A^^i

COURTROOM DEPUTY
FRUSTEE_
DEBTOR(S)
1 CREDITOR
2. CREDITOR
4.
Con-ft n e n t ^ j

COUNSEL
.COUNSEL
.COUNSEL
.COUNSEL

r—i

I
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IN THE UNITED STATES BANKRUPTCY COURT IN AND FOR

\ Nebekef.

THE DISTRICT OF UTAH, CENTRAL DIVISION

)

COLOR CRAFT PRESS L I M I l ^ .

Bankruptc,

La.se IJM

.,11 , i M I i l '

a Utah Limited Par^^pr-.'
Debtor.

)

OR DER AUTHORIZING TRUSTEE'S SALE OF
_ _ _ PO S S I BLE CAUSE OF ACTION
The proposal of Duane H. Gillman, trustee of the estate of
the above-named debtor, to •:auction that certain potential cause
of action of the estate under which the debtor may demand contribution from certain Class B limited partners under the terms
of the limited partnership agreement of the debtor, came on for
regularly scheduled hearing before this court on August 3 0 , 1934
at II 1:05 a.m , the Honorable Harold L. Mai presiding.

Appearing

at the hearing in behalf of the trustee was his attorney of r e cord, Duane H. Gillman, Esq., of Boulden & Gillman, and Anthony W.
Schofield, Esq., of R a y , Quinney & Nebeker, i n behalf of his client,
Continental Illinois Bank & Trust Company of Chicago, N.A. No
party at the hearing objected to the proposal of the trustee including the creditors, F o x , Edwards & Gardner, and Class B
limited partners of the above-named debtor wl 10 had requested this
hearing.

The request for hearing was filed in behalf of these

creditors by Harold A. Hintze, E s q . , of F o x , Fdwards & Gardner,
In connection with the hea ri rig,

til le cour

.• ^ . L - . .

preferred evidence and considered the argument,
garding the matter.

*r

-jrij.:;
'

-

It :i s , therefore , hereby

ORDERED that the trustee b e , and hereby i s , authorized to
proceed with the sale of the cause of action in question.
DATED I I I.I ", _:1

day1 i i I ' r hi I KM

i ""'JM

BY THE COURT

y&Lf^*%£X "??'"
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CONTINENTAL BANK
T i f . r W A l ILLINOIS NATIONAL OAfJK AND THUST COMPANY Ol CHICAGO • 2.U SOUTH I A S A U C STRM'T CHICAGO. ILLINOIS 60693

July 21, 1976

Roberts & Porter Inc.
4140 West Victoria
Chicago, Illinois 60646
Gentlemen:
We understand that you are engaged in the sale or lease of printing presses
and other equipment to businesses for their use rather than for resale. We
understand further that you may from time to time offer to sell us leases
and installment sale contracts arising out of this business. This letter
agreement sets forth the price we will pay for, and the terms and conditions
which will be applicable to, any leases or installment Sale contracts that
we may purchase from you.
1. Definitions.
The following terms, wherever used in this agreement, shall have the
meaning ascribed to them in this paragraph:
a. "Equipment11 means printing presses and other equipment sold or
leased by you.
b. "Contract1' means either or both of the following if evidenced
by a document in form satisfactory to which provides for
periodic payment over not more than 96 months which are
sufficient to pay in full the value of the Equipment plus
finance charges, discounts and the like: (i) a non-cancellable
lease arising out of a rental of Equipment in which the lessee
agrees to waive all defenses against any assignee, or (ii) an
installment sales contract arising out of a sale of Equipment.
c. "Payment" means any payment receivable by the vendor or lessor
on account of a Contract.
d. "Balance of Payment" means at any date -the total Payments due
and to become due under the relevant Contract at such date.
e. "Obligor" means any party obligated in respect of the Contract
other than the lessor or vendor.
f. "Discount" means the difference between the Balance of Payment
of a Contract and the purchase price thereof to us.
g. "Unearned Discount" at any time means the amount determined at
such time by applying the Sum of the Digits Rule (Rule of
12/78th) to the amount of Discount at which the Contract was
purchased by us as of the date it is re-purchased by you.
h. "Balance to Purchase" at any time means the Balance of Payment
minus the Unearned Discount at such time.
i. "Obligor Default" means (i) any payment under any Contract
which is more than 90 days past due; (ii) failure of any Obligor
to perform any of its obligations under the Contract; (iii) falsity
in any material respect as of the date made in any statement,
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representation, or warranty of any Obligor in connection with
any Contract; (iv) any Obligor becomes insolvent or unable to
pay debts as they mature or makes an assignment for the
benefit of creditors, or any proceeding is instituted by or
against any Obligor alleging that it is insolvent or unable
to pay debts as they mature; (v) entry of any final judgment
against any Obligor remaining unsatisfied for a period of
thirty (30) days; (vi) death of any Obligor who is a natural
person, or of any partner of any Obligor which is a partnership
if such deceased partner is deemed a material factor in the
partnership enterprise; or (vii) dissolution, merger, or
consolidation, or transfer of a substantial part of the
property of any Obligor which is a corporation or a partnership.
"Loss'1 means the difference, if any, between (i) the amount of
the Balance to Purchase of a Contract repurchased by you from us
under paragraph 9(a) hereof, and (ii) the proceeds received by
you upon your subsequent re-sale or re-lease of the Equipment
covered under such repurchased Contract. The amount of Loss
shall be reduced by the amount of any payments received by you
from or on behalf of the Obligor subsequent to your repurchase
of such Contract from us.
"Group11 means the group of Contracts purchased by us hereunder
during a particular 12 month period, the first Group hereunder
being all Contracts purchased by us from you during the period
August 1, 1976 to December 31, 1976.

2.

Purchase Price.
The purchase price of a Contract shall be computed as of the date of
purchase by discounting the Balance of Payment at the then applicable
discount rate set forth in Schedule A attached hereto (as the same may
from time to time be revised by written revisions agreed to between us).
We shall at the time of our purchase (i) apply, if applicable, any balance
of the purchase price against any payments you are then required to make
to us under the terms of this agreement, and (ii) pay any remainder to you
by crediting your commercial account which you maintain with us and send
you notice thereof.
3.

Assignment of Contracts: Security Agreement
At the time of our purchase of each Contracts, you will assign to us all
your right, title and interest in and to the Contract and all Payments thereunder, by executing the form of Assignment appearing on the Contract or by
executing such other form of assignment as we shall require. (Any such
assignment you execute is herein called the "Assignment11.) You shall also
grant or assign to us at such time a security interest in the underlying
Equipment under any lease. We shall not be deemed by reason of such assignment or security interest to have assumed any of your obligations under the
Contract. Prior to our making of the first purchase of any Contract hereunder,
you will join us in executing, and will, at your expense, file or cause to be
filed in the appropriate filing offices in the appropriate States financing
statements describing our collateral for the Contracts to be purchased here-
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under. By this agreement, and as security for all of your obligations to
us hereunder as well as any other obligations of you to us, now or hereafter
incurred, you grant us a security interest in and to all of your right, title
and interest in and to all Contracts, Payments and Equipment which shall
hereafter be specifically assigned to us as contemplated by this paragraph 3.
4. Warranties.
You hereby warrant (and such warranty shall be considered as having been
made concurrently with any sale of the Contract to us as an inducement to us
to make such purchase) that:
a. You are duly authorized to execute and deliver this agreement,
and are and will continue to be, duly authorized to perform
all of your obligations under this agreement,
b. The execution and delivery of this agreement does not, and the
performance by you of your obligations under this agreement
will not, conflict with any provisions of law or of your charter
or by-laws or of any agreement binding upon you,
c. You have delivered to us a copy of your most recent audited
consolidated 'financial statement prepared in conformity with
generally accepted accounting principles applied on a basis
consistent with that of the preceding fiscal year and presenting
fairly your financial condition as at such date, and the results
of your operations for the twelve-month period then ended. Since
the date of such statement there has been no material adverse
change in your financial condition.
d. No material litigation or governmental proceedings are pending
or threatened against- you except those referred to (including
estimates of the dollar amounts involved) in schedule(s) heretofore or contemporaneously furnished to us. Other than any
liability incident to such litigation or proceedings, you have
no material contingent liabilities not provided for or disclosed
in the financial statement referred to in the immediately preceding
subsection.
e. With respect to any Contract that is offered to us pursuant to
the terms of this agreement the following shall be true at the
time that the Contract is offered:
(i) The Contract arises from a bona fide sale or lease of the
Equipment described therein and such Equipment is in all
respects in accord with the requirements of the Contract
and has been delivered to and accepted by the vendee or
lessee;
(ii) The Contract is genuine, valid, enforceable in accordance
with its terms and in all respects what it purports to be;
you have good title to the Contract, and, subject to the
interest of the vendee or lessee, in the Equipment covered
thereby; good title to the Contract and a valid security
interest in your rights in the Equipment, superior to the
rights of all others will be vested in us by the Assignment;
(iii) All counterparts of the Contract have been clearly marked

Roberts & Porter Inc.
Chicago, Illinois 60646
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to indicate that only one thereof is the "Original11 and
assignable and such !,0riginalM shall be the counterpart
delivered to us;
The parties to the Contract have all the legal capacity,
power and right required for them to enter into such
Contract and any agreements supplemental thereto and to
perform their obligations thereunder. All such actions
have received all corporate or governmental authorization
required by any applicable charter, by-law, constitution,
law or regulation;
You have no knowledge of any fact that may impair the
validity of the Contract;
No setoffs, counterclaims or defenses on the part of any
Obligor under such Contract to any claims thereunder exist
or will exist;
Copies of all agreements entered into in connection with the
Contract have been delivered to us simultaneously with the
Contract.

5.

Covenants.
Until the termination of this agreement and for so long as we hold any
Contracts as to which there exists any Balance of Payment, you agree that you
shall:
a. Furnish to us (i) within 90 days after each fiscal year, a copy
of your annua] audit report for such year, prepared on a
consolidated basis and in conformity with generally accepted
accounting principles" applied on a basis consistent with that of
the preceding fiscal year and presenting fairly your financial
condition as at the end of such fiscal year, and the results of
your operations for the twelve-month period then ended, and signed
by independent certified public accountants satisfactory to the
Bank, and (ii) from time to time such other information as we may
reasonable request.
b. Permit reasonable access by us to your books and records.
c. Maintain or cause to be maintained insurance to such extent
and against such hazards and liabilities as we may reasonably
request in the light of the risks involved in the transactions
out of which the Contracts arise.
d. Pay or cause to be paid when due all taxes, assessments, and
other liabilities (including all taxes and other claims in
respect to the Contracts and the Equipment covered thereunder),
except and so long as contested in good faith.
e. Perform all your obligations arising by Contract or imposed by
applicable law with respect to Contracts and the Equipment covered
thereby, including without limitation, maintenance and service
of all such Equipment in accordance with your standard practice
and policy.
f. 'Take or cause to be taken all steps necessary to perfect a
security interest in the Equipment and to perfect the assignment
of such security interest to us by causing such financing state-
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ments and other documents to be filed or recorded in such
public offices as may be necessary or advisable to perfect
and protect our interest.
6.

Indemnity.
We assume no obligation or liability to vendees or lessees of the
Equipment covered by any Contract purchased by us. You hereby agree
to indemnify and save us harmless of and from any loss, cost, damage,
penalty, forfeiture, claim or expense (including court costs and
attorneys1 fees) arising or resulting from any failure of any Contract
or the Equipment covered thereby to comply with any applicable law or
regulation, or any failure on your part to keep and perform any
obligation of yours, expressed or implied, with respect to any Contract
or the Equipment covered thereby or with respect to providing and
maintaining service for Equipment covered by such Contract.
7. Collections.
You agree to notify all vendees and lessees under Contracts which
we purchase to make all Payments thereunder to us.
8.

Repurchase of Contracts (Breach of Your Warranties or Covenants).
In the event of breach of any of your warranties or covenants with
respect to any specific Contract owned by us, you agree to repurchase
for cash such Contract within ten (10) days of our written request therefor at a price equal to the Balance to Purchase. In the event of breach
of any of your other warranties or covenants hereunder you agree to
repurchase for cash within ten (10) days of our written request therefor
all Contracts for a price equal to the aggregate Balance to Purchase.
We will reassign to you any such repurchased Contract and the security
interest in the underlying Equipment without recourse and without
warranties of any kind.
9.

Repurchase of Contracts (Obligor Default); Loss Limitation.
a. In the event that we shall give written~notice to you of an
Obligor Default under any Contract and shall request you in
writing to repurchase such defaulted Contract, you shall
within ten (10) days after receipt of such request, pay to
us an amount equal to the Balance to Purchase, computed as
of the time of such payment, and we will then reassign to
you any such repurchased Contract and the security interest
in the underlying Equipment without recourse and without
warranties of any kind.
b. The maximum amount of Loss which you shall be required to
bear hereafter on account of repurchases under the foregoing paragraph 9(a) with respect to a particular Group
of Contracts (regardless of whether such Loss is realized
during the twelve-month period in which such Contracts
were purchased by us or in some subsequent
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twelve-month period) shall be equal to 5% of the aggregate
Balance of Payment of all Contracts in such Group unless one
or more of the three largest Contracts in such Group is in
default, in which event the maximum amount of Loss for such
Group of Contracts shall be equal to the greater of said 5%
of the aggregate Balance of Payment of all Contracts in such
Group or a sum equal to the aggregate Balance of Payment of
said three largest Contracts in such Group. In making the
foregoing computations, the Balance of Payment of a Contract
shall be computed as of the initial date of our purchase thereof from you and the three largest Contracts shall be determined
by treating as a single Contract all Contracts that have a
common Obligor or Obligors owned or controlled by substantially
the same persons or firms.
c. The limitation on Losses which you shall be required to bear
under the provisions of paragraph 9(b) above pertain solely to
Losses occasioned by reason of your obligations under paragraph
9(a) to repurchase Contracts due to an Obligor Default. Losses
incurred by you by reason of your obligation to repurchase
Contracts because of matters other than those provided in
paragraph 9(a) shall not be considered in determining whether
the amount of Loss you have borne or will bear is more or less
than the applicable maximum amount of Loss computed under said
paragraph 9(b). Upon your repurchasing a Contract from us due
to an Obligor Default under paragraph 9(a), you agree promptly
to take all reasonable steps to recapture possession of the
Equipment covered by such Contract and to use your best efforts
to re-sell or re-lease such Equipment promptly thereafter before
attempting to re-sell or re-lease any similar Equipment covered
under Contracts repurchased from us under paragraph 8 hereof.
d. In the event that the performance of your obligations to
repurchase Contracts under paragraph 9(a) causes your Losses
for any Group of Contracts to exceed the maximum amount of Loss
computed in accordance with paragraph 9^b), we shall, within 10
days after receipt of your invoice for the amount of excess Loss
(said invoice to show the calculations of such excess Loss),
refund such amount.
10. Additional Grounds for Repurchase
If you should become involved as debtor in any bankruptcy, reorganization
or debt adjustment proceeding, voluntarily or involuntarily, or if you should
make an assignment for the benefit of creditors, or if any income tax lien
shall be filed against you, or any of your property, or if you shall fail to
repurchase from us any Contract which under the terms of this agreement or
under the terms of any Assignment you are obligated to repurchase, or if you
should fail to make good on any guaranty given to us in connection with any
Contract, or if you shall cease to engage in substantially the same business
in which you are presently engaged, then and in any of such events you agree,
promptly upon receiving a written demand from us so to do, to repurchase all
of the Contracts then owned by us for a repurchase price in cash equal to the
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Balance to Purchase of the Contracts, and upon your failure so to do, we may,
at our option exercise from time to time all rights and remedies as may be
available to us under the Uniform Commercial Code or any other applicable law.
11- Termination.
This Agreement may be terminated by either party hereto upon thirty (30)
days written notice to the other; provided, however, that all of the rights
and obligations of the parties hereto applicable to the Contracts purchased
by us prior to such termination shall survive such termination.
12. Miscellaneous.
a. You agree to pay all reasonable costs and expenses, including
attorneys1 fees, incurred by us in enforcing any of the
provisions of this agreement or in enforcing any obligations
of yours contained in any Assignment or guaranty.
b. You hereby waive notice of any Obligor Default, other than
failure to make payments at the time such payment are
scheduled to Jbe made, under any Contract, and you consent
that we may, without affecting any of your liabilities or
obligations hereunder or under any Assignment, agree with
any Obligor as to any modification of such Contract or as to
any extension of time of payment or other indulgence.
c. This agreement shall be binding upon and shall inure to the
benefit of you and us and your and our respective successors
and assigns.
d. This agreement shall be construed in accordance with the
laws of the State of Illinois.
e. Any notice hereunder shall be by mail, postage prepaid and
addressed:
(i) If to the Company, at 4140 Victoria Street,
Chicago, Illinois, to the attention of Walter Mueller;
(ii) If to the Bank, at 231 South LaSalle Street, Chicago,
Illinois, 60693; or
(iii) To either party at such other address as it may by
written notice, recieved by the other, designate as
its address for all notice hereunder.
If the foregoing meets with your approval, please so indicate by your signature
under the words "Accepted and Agreed to" at the end hereof and return a copy
hereof to us, whereupon this letter shall constitute an agreement between us,
effective as of the above date.
Accepted and Agreed to:

CONTINENTAL ILLINOIS NATIONAL BANK
AND TRUST COMPANY OF CHICAGO

ROBERTS & PORTER INC.

By
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Roberts & Porter, Inc.
Established m 1897

Printing Machinery Group
125 E. Oakton Street
Des Plaines. IL 60018
(312) 296-2000

October 1, 1380

Mr. William 0'Mara
Pres ident
COLOR CRAFT PRESS, LTD.
1122 South 2250 West
Salt Lake City, Utah, 84104

Dear Bill:
I have reviewed the summary of your meeting with Lou and Tom which you had
yesterday. Everything seems to be proceeding well at this time. 1 am still
having conversations with the financial people, but do not foresee any problems, only tying up the loose ends.
We must work on some of these details now, and have enclosed a Tally sheet
of all .the documents you gave us on the Limited Partners.
You can see from this sheet just what we need. The list indicates we need
the Subordination Agreement and the 15? Guaranty Agreement on each Partner
and enclosed you will find our format for these. The ones which you sent
were the Litton format, and perhaps during the Friday meeting would be a
good time to have these R & P-documents taken care of.
The next thing to do Bill is review the Tally sheet and obtain the missing
information from the various Partners. HopefuHy, I will be able to pick
all this up from you Tuesday.
t will also require from you a signed and notarized copy of your original
Partnership Agreement.
The balance of the paperwork at this time consists of putting together the
final payment schedule and rewriting the specifications to include the additional equipment.
1 will work on this portion the balance of this week, and
bring it with me Tuesday.
I will also bring the note on the Muller-Hartini.
Based on our conversation Tuesday, we may want to proceed with activating
both contracts at this time to protect the interest rate. In that case, I
will try to calculate a payment schedule on the Binder that will call for
some "token11 payments between now and December, which may in fact come out
of the $250,000.00 we currently have. This would enable us to sell the Binder
contract and lock in the lower rate, but not cause any additional cash flow
until January 1, I98I. T i l work on it, you think it over.

Continued

Mr. W i l l i a m O'Mara
Color Craft Press, Ltd.
Salt Lake City, Utah

October 1, 1980
-2-

The other documents you will need to get ready for me are Binders from your
insurance company showing casualty and liability insurance coverage on the
press and Binder and showing R S P as the loss payee.
Instructions should
be given to your insurance company to send R S P this binder each time the
policy is renewed. The Loan Maintenance Manager at the bank will track this,
but it doesn't hurt to pave the way. The Loan Maintenance Manager will also
request from you on an annual basis, Color Craft's financial statements. In
fact, they want the interim statement now and will want the audited one when
you close the books this year and then annually thereafter.
We will have UCC's for you to sign on both presses and the Binder and I will
also break out for you a value of the five unit press and the four unit and
how the payments will be applied t"o each. This will prevent any confusion
at a later date as to exactly what the equity position is in either press.
That should just'about do it-for now. There is still plenty.of paperwork to
be'dbne'-and hopeful )y';:; l;rwi M' have \it.-all.-, b y Tuesday
f'hbpe-'you are-able
to collect all the various things you need by then also.
My last thoughts at this time concern the Muller-Martini contract.
1 have
made a copy of it and am returning the original to you. A copy of my letter
to Ralph Box is also enclosed so you can see how I see this whole transaction
coming together. The 7% and the interest charges in Color Craft/R S P
business, so all Box knows is that he is going to get his money and that R S P
guarantees it.
I have made copies of the original Muller-Martini contract and am in the process of getting that paperwork ready for you. This transaction will require
some additional paperwork, however, the way we have structured the Subordination Agreement from the Limited Partners the one agreement covers both transactions. Before you sign the Muller-Martini agreement, I would like to point
out a few things about it that perhaps you want to review.
Is there any reference as to what is meant by M installation M 7
I think you
should get them to spell it out. Subject to local taxes means they are going
to invoice for taxes or the state will collect direct. The latter you don f t
want, so I assume Muller will invoice taxes, but it doesn't say so, and you
don't want to pay sales tax on freight and installation. The contract says
F.O.B., New York City. Does that mean you will get freight bills from a
trucking company and have to pay for that out of working capital? Wouldn't
it be better to finance everything and conserve cash?
If everything is not going
to be delivered at one time (such as the trimmer) does the installation charge
cover that installation at a later date? This is their standard contract and on
the reverse side is a price adjustment clause, which in essence says that if they
want to pass on a price increase, they can. I sunae<;r vnn not r\A nf thai- rlan<»

1MB
Mr. William O'Mara
Color Craft Press, Ltd.
Salt Lake City, Utah

October 1, 1980

-3There doesn't seem to be anything really ''hard-nosed11 about the Muller position,
but I suggest you have Box do it over one more time.
I know there is still a lot of work to do at your*end of this order Bill, but
things are coming together nicely here and I think everything will be in place
by Tuesday. See you then, by best to Jim, Pam and the family. Take a deep
breath, have a productive meeting Friday and rest this weekend.
I'll see you
Tuesday.

Sincerely,

IWI
Harry A. McMillan
Vice P r e s i d e n t .

HAM:nm

ends.

GUARANTY AGREEMENT
Guaranty Agreement ( " t h i s guaranty 11 ) dated as of
from
____^___^
("Guarantor") to
Roberts & P o r t e r , Inc. ( S e l l e r ) , a
Delaware
corporation
11
"("Seller ).

Seller and
, an
individua 1
("Buyer") propose to execute and deliver Equipment Contract Purcnase Agreement
dated
providing for the purchase by Seller to Buyer
of Printing Machinery Described in Exhibit A
therein described and
attached. in order to induce Seller to enter into the Contract, Guarantor
hereby agrees as follows:
1. Guarantor hereby unconditionally guarantees (i) the full and prompt
payment when due of any and all payments and other amounts payable by Buyer
under the Contract during the Contract term on the date or dates on which such
payments of other amounts shall by the terms of the Contract be payable, and
(fi) the due and punctual performance of all other obligations to be performed
by Buyer under the Contract during" such Contract term thereof. All such
payments, other amounts and obligations which are hereby 'guaranteed by
Guarantor are hereinafter
collectively called the "Liabilities".
2« TW-5; guaranty.-shaH; be- ar-co'n'tinufng, &bs"oTute-"and unconditional
guaranty and shall remain 'in full force and effect as to Guarantor until such
time as the Liabilities are paid in full. Notwithstanding anything to the
contrary contained herein, the obligations for which the undersigned herein
guarantee shall be limited to and shall not exceed fifteen percent (15?)
thereof the indebtedness of the amount of Exhibit A.
3. Guarantor agrees that if at any time all of any part of any payment
theretofore applied by Seller to any of the Liabilities is or must be
rescinded or returned by Seller for any reason whatsoever (including, without
limitation, the insolvency, bankruptcy or reorganization of Buyer), such
Liabilities shall, for the purposes of this guaranty, to the extent that such
payment is or must be rescinded or returned, be deemed to have continued in
existence, notwithstanding such application by Seller, and this guaranty shall
continue to be effective or be reinstated, as the case may be, as to such
Liabilities, all as though such application by Seller had not been made.
4.. The Seller may, from time to time, without notice to Guarantor, take
all or any of the following actions: (a) obtain a security interest in any
property to secure any of the liabilities or any obligations hereunder, (b)
retain or obtain the primary or secondary liability of any party or parties,
in addition to Guarantor, with respect to any of the Liabilities, whether or
not Seller shall have proceeded against any other party primarily or
secondarily liable on any of the Liabilities.
5. Seller may from time to time without notice to Guarantor assign or
transfer the Contract and any of all of the "Equipment" therein described; and,
notwithstanding any such assignment or transfer or any subsequent assignment
or transfer thereof, the Liabilities represented thereby shall be and remain

-2interest therein shall, to the extent of the interest of such assignee or
transferee were Seller; provided, however, that, unless Seller shall otherwise
consent in writing, Seller shall have an unimpaired right, prior and superior
to that of any such assignee or transferee, to enforce this guaranty, for
the benefit of the Seller, as to those of the Liabilities which the Seller
has not assigned or
transferred.
6. No delay on the part of the Seller in the exercise of any
right or remedy shall operate as a waiver thereof, and no single or partial
exercise by Seller of any right or remedy shall preclude other or further
exercise thereof or the exercise of any other right or remedy. No action
of Seller permitted hereunder shall in any way impair or affect this guaranty.
For the purposes of this guaranty, Liabilities shall include all obligations
of Buyer to Seller under the Seller, notwithstanding any right or power of
Buyer or anyone else to assert any claim or defense as to the invalidity
or unenforceability of any such obligation, and no such claim or defense shall
impair or affect the obligations of the undersigned hereunder.
7. This guaranty shall be binding upon Guarantor,
successors and assigns of Guarantor.

and upon the

8.

This guaranty has been made and delivered at
and shall be governed by the laws of the
Whenever, possible, each-provision of $hH guaranty, sha 1 1 be
interpreted
in such manner as to be effective and valid under applicable
law, but if any provision of this guaranty shall be prohibited by or invalid
under such law, such provision shall be ineffective to the extent of such
prohibition or invalidity, without invalidating the remainder of such
provision or the remaining provisions of this guaranty.

Dated at
above written.

as of the date first

By:
Address:

Ml TED PARTNERS
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: R. J. ALLEN
X

X

X

. D. R. BINGHAM

X

. M. F. BINGHAM

X

. W. B. BROWN

X

Not signed

X

X

X

X

. W. J . BRYNER

X

Notslgned

X

X

X

X

. T . CHRISTENSEN

X

Not signed

X

. S. L. CLOWARD

X

Not signed

X

X

X

X

. A. CHRISTENSEN

W. CLOWARD

X

X

X

X

X

. K. H. CULLIMORE

, W. L.' ELLINGSON

. K. C. GREAVES

.• N. 0 . GREGERSON

X

>

tin*

«•«

•

u

X

X

X

LIMITED PARTNERS

INDIVIDUAL
INVESTOR
INFORMATION

SUBSCRIPTION
AGREEMENT

FORM OF
OWNERSHIP
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NOTE

MR. k. P. HENDRICHSON

DR. R. K. HENDRICKSON

DR. R. E. HUISM

DR. D. 0. LARSEN

OR. D. K. MILLER

X

Not signed

F. J. MILLET

X

Not signed

MR. 6 MRS. A. V. MOXLEY

DR. J. C. NELSON

D. OSTLER

Not signed

Not signed

MR. G. PETERSON

MR. G. SIMMONS

Not signed

DR. R. C. SODERBERG

DR. T. E. SODERBERG.
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1

GUARANTY

INDIVIDUAL
FINANCIAL SUBO
STATEMENT AGRE

